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PREFACE

The purpose of this guide isto allow foraclean d er st andi ng of prisoners
and to provide a comprehensive resource for advocates or prisoners seeking to challenge
conditions of confinement or enforce constitutional rights.

This guide is divided into three parts. Partlexamihest cur r ent st Rdlaavinof pri
Alaska,focusing on ten prominent constitutional rights. Part Il summarizes the Federal Prison
Litigation Reform Act and the Alaska Prison Litigation Reform Act. Part Il provides an

overview of some of the @ Alaska Department of Corrections policies and procedures that

i mplicate prisonerso6 rights, such as the cl as
discipline system.

The Al aska Prisonersbo Rights Gui de I S an
complicated field of prison law in Alaska. The guide was developed for

educational purposes. This guide is only updated periodically and may not

reflect recent changes in the law.

This guide does not cover every area oflaw that might be needed to
prosecutea claim. Every legal claim is different, so no guide can substitute
for the expertise of a knowledgeable attorney. If you believe you may have a
claim, consult an attorney. It is important to understand that you may lose
your right to pursue a claim if you do not file a lawsuit or administrative
complaint before certain deadlines. Therefore, it is important that you seek
advice from a lawyer licensed to practice in the State of Alaska if you have
any questions about filing deadlines or about your legal mumstances
generally. You may also wish to contact the followingprganizations to see if
one of them they may be able to assist you with your individual complaint:
the Alaska Bar Association Lawyer Referral Service (80070-9999); Alaska
Pro Bono Program (907-529-1360); or Alaska State Ombudsman407-269
5290).

NoteThe ACLU of Al aska Foundation | astinupdated
October2010. Since then, thexisting case law may have changed, anddlaska Department

of Corrections (DOC)nay haveevisedsomeof its policies and procedures. You should review
anyrevised policies/procedures and follow them to the extent they differ from what is included in

this Guide. Links to these revisions are available in the documdnfia s ka Pri soner s o
Guide Addenduni Miscellaneous Forms and Protocols of the Alaska Department of

Correctons 0 al so avail able on the ACLU of Al aska v
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PART I : PRI SONERSO®G RI GHTS
A. Introduction

The term Aprisoner s 6 theipgwers and pratestiors thdt thelawpivese f e r
to prisoners. This term encompasses an array of privileges for inmates including substantial
protections such as the right to necessary medical care anghti®raccess the courtst also
coversprisonofficialsd  d udotmaietan the health and safety of inmates and to provide certain

basic amenities like personal hygiene items and exercise areas.

Both the United States Constitution and the Alaska Constitution provide protections for the
rights of prsoners. Perhaps the mesdll knownpr i soner sé right i s the p
and unusual punishmento found in the Eighth A
Amendment states: AExcessi ve bampbsedsnorariudl n ot
and unusual purfiThlemdért sieil nfalnidc tuerdnatés idmd c | aus e
excessive force bgrison officials, mandates safe conditions of confinement, and is the source of

an inmateds right to adequate medical <care.

The First Amendment also provides significant safeguards for inmates, including the right of

access to the courts aptbtection from retaliatiofrom prison officials for reporting complaints

and grievances. Additionally, the Fifth and Fourteenth Amemdsnboth require government

of ficials to provide due process of | aw befor
propérty.o

'The word fAprisonero does not accurately describe alll i
technically cover pretrial detainees (people who have been charged with crimes and are awaiting trial but have not
yet been convicted), peoplého have been civilly committed, immigration detainees, and juvenile detainees. The

term Ainmated is more often used to refer to all peopl «
The State of Al aska deheldunédesauthoritii qf statedaw meffical as a #fAper s

detenA3$ on33d. 30.901(12) . AOfficial detentiond means fic

constructive restraint under an order of a court in a criminal or juvenile proceetfiagthan an order of

condition a | bail r el e(40% AccoddindlyStheltetms prisané @nd inmate will be used

interchangeably in this memorandum to refer to all people imprisoned in jails, prisons, detention centers, work

camps, and other o®ctional centers. There are, however, some important differences between the rights of

detainees and those of incarcerated persons serving criminal sentences. While the terms inmate and prisoner will be

used to discuss the law as it applies to bothidees and convicted inmates, where relevant, important distinctions

will be noted.

2U.S. @NsT. amend. VIII.

% The Fifth Amendment applies to the Federal Government while the Fourteenth Amendment applies to state and

local governments. The Fourteenthdm d ment has fAi ncorporatedo the majorit:

Constitution, meaning these amendments now apply to state and local governments as well as the federal

government.SeePlanned Parenthood of Southeastern Pennsylvania v. Gi#dy.S. 833, 847 (1992) (holding

ithe Due Process Clause of the Fourteenth Amendment i n
The portions of the Bill of Rights that have been incorporated against states and municipalities include the

following: the First Amendment rights to free speech and freedom of the @Gidesy v. New York 268 U.S. 652,

666 (1925), the right to peaceably assemibk,Jonge v. Oregor299 U.S. 353, 364 (1937), the right of association,

Shelton v. Tucker364 U.S 479 (1960), the right to petition for the redress of grievariodwards v. South

Caroling 372 U.S. 229, 235 (1963ndthe right to religious freedonGantwell v. Connecticu810 U.S. 296

(1940) (Free Exercise Clause), dnkerson v. Bd. of Ed. of Bwg, 330 U.S. 1, 15 (1947) (Establishment Clause);

the Second Amendment right to keep and bear avltBonald v. Chicagp130 S.Ct. 3020, 3025 (2010); the Fourth

Amendment right to be free from unreasonable searches and seizures, and to suppressdllesghttyidence from

Al aska Pri soneOcwlie2@®0 ght s Gui de 7



The Alaska Constitution provides the same protections for prisoners as its federal counterpart,
including a prohibition agast cruel and unusual punishment and provisions for due process of
law and the right to necessary medical ¢atealso provides that criminal administration in
Alaska values the principle of rehabilitatisa prisoners will make a crirfese return to

society® Thus, inmates in Alaska are afforded an additional level of privileges, as the Alaska
Supreme Court has repeatedly held that inmates in Alaska have a constitutional right to
reformation and rehabilitatioch.This also signifies that the statiews incarceration not merely

as a means of punishment but also as a mechanism for effectively reintroducing an inmate to
society

Mentioning Aprisonersoé rightso often stirs up
with respect to pson isses. Many believerisoners should have vefgw, verylimited rights,

andbelieve thathe rights inmates do have extdnd far. Onecommon argment is that prison

is not so badnmates are served food every didngycan earn a GED or receive other

educational and vocational training, and, in some instaticegcan watch television or listen to

the radio. This view is completely without merit. Granted, for a very small percentage of

convicted inmates, a prison temightrepresena lifestyle improeement. Wat the public fails

to considerhoweverjs that the United States Constitution does not get checked at the jailhouse

door. When an inmate hands o personal possessiohsfore he begins serving tiptee

does not hand ovehe Bill of Rights also

This is not to say that prisoners should have all of the rights affordeesthef society.

Prisonerdound guilty of a crimeshouldbe punished anchay bedeprived of certain liberties.

Prison is not meant to be pleasatthough unsentendenmates, such as pretrial detainees, not
found guilty of an offense cannot be subject to conditions intended as punistiogrdver

prisoners should still be able to observe religious practices, get exercise, send and receive letters,
and have access adequate medical care. Additionally, in a state with such a diverse cultural
population, Native traditions and customs should not be stifled through incarceration. Most
importantly, the guarantee$forded tothe rest of society that prevantfar treatment by the
governmerd guaranteesuch as agpl protection and due procésshould unequivocally apply

to individuals who live every moment of their lives under government watch.

being admissible at triaMapp v. State of Ohici367 U.S. 643, 65585 (1961), and the right to certain warrant
requirements before a seargtguilar v. Texas378 U.S. 108, 110 (1964 brogated on other grounds kiinois v.
Gates462 U.S. 213 (1983); the Fifth Amendment rights to compensation for property taken by thelstatgo,
B. & Q.R. Co. v. City of Chicagal66 U.S. 226 (1897), to privilege against getfrimination,Mallory v. Hogan
387 U.S. 1 (1964), and to double peody prohibitionBenton v. Maryland395 U.S. 784, 794 (1969); the Sixth
Amendment rights to counsé&jdeon v. Wainwright372 U.S. 335, 342 (1963), to a speedy tKaédpfer v. State of
North Carolina 386 U.S. 213, 223 (1967), to a public trialye Oliver, 333 U.S. 257, 278 (1948), to confront
opposing witnesses at trifdpinter v. State of Texa880 U.S. 400 (1965), to compulsory process for obtaining
withessesWashington v. Texa888 U.S. 14 (1967), and to a jury in a criminal tiincan v Louisiana 391 U.S.
145 (1968); and the Eighth Amendment r iRpbinsonvvo freedom
California, 370 U.S. 660, 666 (1962), and prohibition against excessiveSohilp v. Kuebel404 U.S. 357, 365
(1971).
‘S‘ALASKA CONST. Art. |, §12.

Id.
® Brandon v. State938 P.2d 1029, 1032 (Alaska 199&hraham v. State585 P.2d 526, 5383 (Alaska 1978).
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Aswithoher controversi al I Ssupsi svasadvbcady foduseg M CL U
on the constitutional principles at stake, not necessarily on the individuals asserting those rights.
However, there are plenty of egregious cases on record where it is nearly impossible not to

consider thaffected individual. Agairt, he goal oghts apvodasy s notto aclhieve i

cushy sentensefor convicted criminad. Rather, the goal is to enforce the rights to which all

prisoners are entitled under the laws of this coyiaing to ensure those rights are enforced

equall, regardless c n i n racetsexpraligion, or any other classification.

The specifiqrisoner® r icaydred ® this guide include:

theright to rehabilitation;

theright to receive adequate medical care;

theright of access to the courts;

theright to be free from retaliation from prison officials for the voicing of complaints or
grievances;

theri ght to onebs traditional <civil |l i berti e
theright to equal protection;

theright to due process;

theright to be free from excessive force by prison officials;

theright to be free from assault by other inmates; and

O theright to humane conditions of confinement.

el

'—‘©9°.\‘.C”SJ"

B. Prisonersd Rights in Al aska
1. Right to Rehabilitation

Prisoners in Alaska have a fundamental right to rehabilitation under the Alaska state

constituton’ The Al aska Constitution states, ien pert.i
based upon the following: the need for protecting the public, community condemnation of the
offender, the rights of victims of crimes, restitution of the offender, and the principle of

refor MdtRiedrm.ranati ondo means do ithe goffensevimeanbi ng fAt o
criminal member of society. o

The Alaska Supreme Court has affirmed that rehabilitation is an enforceable constitutional
interest designed to rehabilitate the inmate with thegewda | o f t h adfreeretumtt eds ¢
sociey.’® Inmates, therefore, have a liberty interest in rehabilitation programs and any denial of

" Brandon 938 P.2d at 1032 (citingbraham 585 P.2d at 5333).

8 ALASKA CONST. Art. |, §12.

° Abraham 585 P.2d ab31.

1%1n Brandon the plaintiff asserted the Department of Corrections erred in determining that his rehabilitation would

not be substantially impaired by transferring him to a private prison in Arizona. 938 P.2d at 1032. The Alaska

Statutes and the Adka Administrative Code both reiterate that a prisoner may only be transferred out of state upon

a determination that HArehabilitation of the prisoner wi
05.252(a). Th&randoncourt recognizedtha vi si tation is i mportant to rehabil
factor has been proven to be more directly correlated with the objective of afi@@meturn to society than

visiting. o 938 P.2d at 10 3 ation prividlgds brea corhpenercafthe t di d ac k|
constitutional right to rehabilitation, the Court did not define their required scope or the permissible limits on their
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access to such programs must meet due process requireimiiote. that the means of
enforcing this right generally will be in the form of a civil rights suitiagiathe Department of
Corrections, rather than as a direct appeal of a sentencing‘order.

The Alaska Department of Corrections (DOC) has ttha comprehensive policy governtihg
removal of a prisoner from a rehabilitation progrant.his policy incldes guidelines that
satisfy the requirements of due process before a prisoner is removed from a rehabilitative
program. DOC will provide notice to a prisoner of its intent to remove the prisoner from a
program covered by this policy and will give thespner an opportunity to present objections to
the proposed removhkfore the removal occutd However, not all programs and prisoner
projects are clearly rehabilitative in such a way that the loss of the privilege invokes
constitutional protectiof®

In accordance with its constitutional mandate, the Alaska legislature has instructed DOC to offer
programs for prisoners that are designed to create or improve occupational skills, enhance
educational qualifications, and otherwise provide for the rehatlitaind reformation of
prisonerstherebyfacilitating their reintegration into society.

« Prisoner Work Programs. Prisoner employment involves routine maintenance and
support services for a facilityodslcoperatio
service projects such as forest fire prevention and coatrdlforest and watershed

exercise.ld. A subsequent decision indicated the Court would permit reasonable restrictigisstations,
including limits on contact visits for maximum security prisonkesson v. Cooper90 P.3d 125, 1334 (Alaska
2004). However, in 2007, the Court reaffirmed the importance of visitation within the broader right to
rehabilitation.Clarkv . St at e, , 156 D3l B84,B8888 Blaskar2007). Th€larkc o ur t prisoe | d A
officials and administrators must ensure that their operating policies and procedupesandisitation rules take
into account the unique challenges Alaskaifi@sregularly encounter when attempting to visit family members
who are incarcer ddtae3B8®n.1dut si de t he state.
! Seeinfra Part 1.B.7.
“Depo6t wfundyd88P.3d 692, 696 (Alaska Ct. App. 2008).
3DOC Policy # 808.04, Removal FroRehabilitation Programs.
“The policy is based on the requirementgefguson v. Stat816 P.2d 134 (Alaska 1991) (holding an inmate
employed by the prison industries program had a right to a due process hearing prior to dismissal from his position).
®Moody v. DeNp.&12308R00TCWLI3197938, at *2 (Alaska Oct. 31, 2007) (finding the loss of the
right to keep crafts in onebd6s cell and to hold a prisol
aim did not violate the rigt to rehabilitation)Hays v. State830 P.2d 783 (Alaska 1992) (holding inmate did not
have an enforceable constitutional interest in continued employment as a prison librarian because he merely moved
jobs and was not denied the opportunity to work).
% The full text AS 33.30.011(3) states:
Under Alaska Statutory law, the Commissioner of the Department of Corrections
(ACommi ssionero) is required to establish programs
are designed to:
protect the publi@and the victims of crimes committed by prisoners;
maintain health;
create or improve occupational skills;
enhance educational qualifications;
support courbrdered restitution; and
otherwise provide for the rehabilitation and reformation of prisonez#itfging their reintegration
into society.
AS 33.30.011(3)(A)F).

mmoow»
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enhancement; recreational area development and cleanup, construction and maintenance
of trails and campsites, fish and game enhancement projects, highway cleanifigrand
collection; renovation, repair, or alteration of existing correctional facilities; and other
work within Alaska Correctional Industriés.

« Academic and Vocational Programs. These programs include Adult Basic Education
(ABE); General Equivalency Beee (GED); and PoSecondary Educatiof.

. Life Skills Programs including Health and Safety (programs such as anger and stress
management, CPR/First Aid, personal hygiene, and decision making); Communications
(programs in interpersonal relationships, pérey, assertiveness, and values
clarification); Cultural Activities (programs in cressltural communications, Native
languages, and cultural awareness events and activities); aRelesse/Pre
Employment Preparation (programs in career planning, binggend money
management, consumer education;gekking skills, and resume writin).

. Courtordered treatment programs including sex offender treatment, substance abuse
treatment, mental health treatment, anger management, and batteatnsent
progams?°

2. Medical Care
a. Introduction

The Eighth Amendment to the United States Constitution obligates prison officials to provide
prisoners with adequate medical c&révlany people wnder why this is so. Wy do inmates

have a constitutional right to mieal care when others do not have the right to health care free of
charg® The answer is that when an individual is imprisoned, that person cannot, on his or her

own, g to a doctor, medical clinic, or hospital, buy mediahe pharmacy, or do anything else

needed to avoid getting sick in the first pldie eating well and exercisirfg. Thus because

inmates lose thability to obtaintheir ownmedical care, the Sugme Court has recognized that
prison officials have a duty to provide medic
care for the prisoner, who cannot by r®ason o

DOC Policy # 812.01, Prisoner Employment.
iz DOC Policy # 813.01, Academic and Vocational Education.

Id.
2DOC Policy # 811.16, Coufdrdered Treatment.
Z Estelle v. Gamble428 U.S97, 103 (1976). The Due Process Clause gives this right to adequate medical care to
pretrial detainees. Courts generally treat medical care claims the same whether they are brought by convicted
inmates and pretrial detaine®own v. Harris 240 F.3d 83, 388 n.6 (4th Cir. 2001). This principle applies to
both government employees and private medical staff under contract with the goveRioterdson v. McKnight
521 U.S. 399 (1997)Vest v. Atkins 487 U.S. 42, 558 (1988).
22Toone, Robert E.,BOTECTING Y OUR HEALTH AND SAFETY: A LITIGATION GUIDE FOR INMATES at 72 (2002)
[hereinafterToong.
“Estelleat 104. The Court further wrote that the Adenial ¢
one suggests would serve any penological r p dds a& 970 Accordingly, medical care may not be denied as
punishment or as a means of saving money.
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Alaskaadheres to thisame principle The Alaska Supreme Court has repeatedly recognized an

i nmateds constitut 7 dheaté alsoioweb inmatestatyrtoepebvide a | car e
necessary medical cafeAl askaods | egi sl ature has dteter mi nec
receive necessary medical services, including psychiatric care, when céffiredsuant to

statutory provisios, the DOGmust provide necessary medical services for prisoners in

correctional facilities or those committed by a court to the custotheafommissioner. This

duty includes examinations for communicable and infectious diseases, as well asggsgahol

or psychiatric treatmentTreatment will be administerefla physician or other health care

provider, exercising ordinary skill and eaait the time of observation, concludes a prisoner

exhibits symptoms of a serious disease or injury that is curable or may be substantially

alleviated, and the potential for harm to the prisoner by reason of delay or denial of care is
substantiaf’

b. When the Right to Medical Care Applies

The constitutional right to medical care does not mean that prisoners have unfettetiede full

access to medical care facilities or the ability tenee treatment for any and every ailment;

i nmates do not have a right® Raher,thedSual i fied a
Constitution guaranteésmates a right to treatment only for medical needs thateaieus®

and the Alaska Supreme CoursHeeld that an inmate only has the right to receaeessary

medical services while confinéd.

These terms are not mutually exclusive; they can be used interchangeably. It can be argued that
the only difference is a matter of semardias serious medat need identifies the need on the

part of the inmate while a medically necessary service is what the state would provide in
response to a serious medical need.

c. Serious Medical Needs

Many medicalcondii ons endanger rexlegleserousExangplediriclide and a
AIDS, hepatitis B, hepatitis C, tuberculosis, cancer, broken bones, and open, infected wounds.
But, a medical condition does not hd'vilee to be
U.S. Supreme Court has notalyenedad,fd nedt thev dre:
have established definitions for the term:

Goodl ataw v. State, Dep6dot8 oFf. 2Hle all 1t9h0 ,a nldl 9530 c(. Al Saesrkva. 19 8
clearly have a constitutionali ght t o have t h eStatev.HisedP4P2d 10241625 GAlaske t . 0 ) ;
App. 1996) (citingRust v. State582 P.2d 134 (Alaska 1978) andBarbera v. Stat®98 P.2d 947 (Alaska (1979))

(Aclearllythalkt@éfai pgi soner has a constitutional right to
Mathis v. Sause©42 P.2d 1117, 1126 (Alaska 1997) (acknowledging constitutional right to medical care under
Estellg.

% Hinsberger v. Staté3 P.3d 568, 571 (Alaska 2002)S 33.30.011 (2010).

% Rust 582 P.2d at 134nodified on other groundsy Rust v. State584 P.2d 38 (Alaska 1978).

" AS 33.30.011.

% Hudson v. McMillan 503 U.S. 1, 9 (1992).

2 Estelle v. Gamble429 U.S. 97, 104 (1976).

% Rust 582 P.2d at 143.

3 Gutierrez v. Peterd 11 F.3d 1364, 1370 (7th Cir. 1998lis v. Butler, 890 F.2d 1001, 1003 n.1 (8th Cir. 1989):
Washington v. DuggeB60 F.2d 1018, 1021 (11th Cir. 1988).
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.fN0One that has been diagnosed by a physicie

obvious that even a |l ay person would easi/|
attentiono’
e NTA O6seriousd medical need exi st $urtherf t he f i

significant injury orunnecessargnd wanton infliction of paig®

- Medical conditions that fall well short of |Héareatening can nevertheless constitute
iseus$ medical needs, o if they result in pa

. The Eighth Amendment can be violated when failure to treat a prisoner results in pain,
even if it does not result ®n a worsening

. Factors that should guidetheal ysi s i nclude, but are not |
reasonable doctor or patient would perceive the medical need in question as important
and worthy of comment or treatment; (2) whether the medical condition significantly
affects daily activities,anl3) t he exi stence of*chronic ar

d. Necessary Medical Services

The Alaska Supreme Court has held that an inmate has the right to receive necessary medical
services, includingsychiatric care, while confnéd.The court wrote that A[
one of medical necessity and not simPly that
Pursuant to AS 33. 30. 0 1lhastheaghtgorecavemedic i n DOCO s
treatment if a health care provider, exercising ordinary skill and care at the time of observation,
concludes with reasonable medical certainty (1) the prisoner's symptoms evidence a serious

#Hill v. DeKalb Re6B3d117M 8% {1h CDH.4394) (inftnal quotation, citation omitted).

33 Jett v. Penner39 F.3d 1091 (9th. CiR006) (internal quotation omittedZarnell v. Grimm 872 F. Supp. 746,

755 (D. Haavap &dl 1Pi9sAmi,s s e d74F.3d 9p/(@&th €ir, 1996 f 6d i n part

% Brock v. Wright 315 F.3d 158, 1684 (2hd Cir. 2003) fioldingpainful keloidsc onst i t ut ed a fAser i ou
need) . The following is a |Iist of courts and the vari
Clement v.Gomez 298 F.3d 898 (9th Cir. 20D2effects of pepper spray on bystandeEdlis v. Butler, 890 F.2d

1001, 1003 (8th Cir. 1989) (swollen, painful knd@iliam v. Shelby County902 F. Supp. 797, 8602 (W.D.

Tenn. 1995) (denial of dilantin prescribfeat seizure disorderChaney v. Chicag®01 F. Supp. 266, 270 (N.D. IlI.

1995) (postsurgical care of footBouchard v. Magnusse@15 F. Supp. 1146, 1148 (D. Me. 1989) (persistent back
pain); Smallwood v. Renfrp708 F. Supp. 182, 187 (N.D. lll. 198@ut lip); Henderson v. Harrj$72 F. Supp.

1054, 1059 (N.D. lll. 1987) (hemorrhoid€ase v. Bixler518 F. Supp. 1277, 1280 (S.D. Ohio 1981) (boil).

% Boretti v. Wiscomb 930 F.2d 1150, 1154 (6th Cir. 1991) (denial of dressing and pain medicatioatfod)y

Elis, 890 F. 2d at 1003 ( nur s e \Mashihgion V. DuggeB6D B.2dd 8, 102ler p a
(11th Cir. 1988) (deni al of treatments t hHthGQ.v. dacand d A
786 F.2d 1080,083, 1086 (11th Cir. 1986) (denial of medical care for injured shoulder was unconstitutional,
although no permanent injury resulted)

% Brock, 315 F.3d at 162 (internal quotation omitted). The Ninth Circuit recently held that a prisoner who was
scheduledor emergency dental surgery and was in undisputedly severe pain had raised a triable issue of fact as to
whether the prison official who insisted on transferring the prisoner before surgery had acted with deliberate

i ndi fference t omddicadnegdsSectawn\e Petez 29 i B.USApthOGX20®&) 6, 677 ( €
%" Rust 582 P.2d at 143.

31d. at 142 (citingBowring v. Godwin 551 F.2d 44, 448 (4th Cir. 1977)).

n r
el i
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disease or injury; (2) such disease or injury is curable grbmaubstantially alleviated; and (3)
the potential for harm to the prisoner by reason of delay or denial of care would be subi$tantial.

I n its internal policies, the Al aska DOC does
provides care for conditen deemed fimedi cally necessary. o T
necessary careo as care determined by a healt't

. consistent with the standards of care of the Department of Corrections,

« ordered by an authorized healthcare provider,

. requireddo prevent further deterioration in |
permanent functional impairment if not rendered during the time of incarceration
or necessary to relieve unmanageable pain,

. not considered experimental or adequately supported by medidahee to
demonstrate efficacy, and

. not administered solely for the convenience of the inmate or the health care
practitioner

e. Legal Standard for Proving a Violation of the Right to Medical Care

Identifying a serious medical neetl a medically necessary servisehe first step. However,

prison officials only violate the Constitution when they act wlighiberate indifferencéo an

i nmat edbsdsenl onsems. ADeli berate indifferenc
requirement that inmates must show any time they bring a claim for inadequate medital care.

nDel i ber at e

[ n
wanton inflic

erence to serioussaryad i c al
of painod *roscribed by the
In Farmer v. Brennarthe Supreme Court held an official acts with deliberate indifference when

he or she Aknows that i nmates f acdsthariskhybst ant
failing to take r ea?¥ dmbedeliberatetydndiferent,es offitia musth a t e
therefore, both (1knowabout a risk to an inmasend (2)fail to respond reasonably that risk.

If an official does not know aboutrek, he has no constitutional duty to act. Alaska has adopted

this same standafd.

In Farmer the Court emphasized the deliberate indifference standard is subjective rather than
objective® Accordingly, it is not enhawgd kmowmdwahd
particular risk or that a fAireasonabl e persono

¥d.

“0These guidelines are explained in the Prisoner Health Plan, DOC B@.02, Attachment A: Prisoner Health
Plan, § VI, Definitions of Medical Terminology and Provided Services.

“I Deliberate indifference of prison officials is required for any Eighth Amendment health and safety claim. This
includes failureto-protect ¢aims, claims challenging inhumane conditions of confinement, and claims challenging
inadequate medical care.

“2 Estelle v. Gamble429 U.S. 97, 104 (1976).

3 Farmer v. Brennarb11 U.S. 825, 847 (1997).

* Goodlataw 698 P.2d at 1193

*® Farmer 511 U.Sat 83839.
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inmate must show that the official in questamtually knewabout the risk® However, the fact

t hat the | ack of c atandinggervasive, wdloctmewotad,sor expeessy Al o n
notedo by officials in the past can prove, by
about the risk! Under theFarmertest, a prison official can argue that even though he knew

about a particular problem at the facility, he still did not know that it had resulted in a substantial

risk of serious harm to inmatefn other words, an official only acts with deliberaidifference

if he makes the connection in his mind between a problematic condition and the resulting risk to

i nmatesod hé&alhtits drs avahfadgt y.he Court meant when
both be aware of facts from which the inference coeldiawn that a substantial risk of serious

harm exists, and he Must also draw the infere

Once an official has actual knowledge of a substantial risk of serious harm, he or she must

respond reasonably o i t . I n deci di ngewahreasohable, a eoartwdlf f i c i
likely look to whether the official made a gotalth effort to investigate the problem and then

fix it.>® In the medical care context, this means an inmate should be promptly examined by

gualified medical personnel, pres@tbor ordered the necessary treatment, administered the
treatment properly, and then provided folloyy treatment as necessaty.

It is important to note that deliberate indifference does not require a showing that an official
intended to hurt an inmate orake an inmate suffer, yet it does require more than a showing of

mere negligenc® The del i berate indifference requireme
acts or omissions for the very purpose of causing harm or with knowledge that harm will
rest *@&n inmate fineed not show that a prison of

harm would actually befall an inmate; it is enough that the official acted or failed to act despite
his knowledge of a s ub hisdsthe diference betwden deliberasee r i o u
indifference and the malicious and sadistic intent requirement for excessive force’tlaims.

Negligence is not enough to satisfy a showing of deliberatdéneiifce. The Supreme Court has
clearly stated thateliberaten d i f f e r e n ¢ ehingireoretthan niere negligenizs.
Moreover,in Estelle v. Gamblethe Court held that deliberate indifference to serious medical
needs of prisoners does not result whenever a doctor negligently diagnoses or treats &h inmate.

“5 Toone,supranote 29, at 44.

4"Farmer511 U.S. at 842.

“®]d. at 837.

“1d.

*0Vance v. Peter®7 F.3d 987, 993 (7th Cir. 1996).

*1 Toone,supranote 22 at 72. SeeJett v. Penne39 F.3d 1091 (9th CiR006) €inding deliberate indifferere
evidenced by staff recognition of the need to set i nmali
*21d, at 44.

3 Farmer v. Brennar§11 U.S. 825, 835 (1994).

% |d. at 842. See als&Conn v. City of Renp572 F.3d 1047 (8 Cir. 2009),amended and superseded on denial of

rehearing en banc91 F.3d 1081 ¢@Ci r . 2009) (holding knowledge of evider
including verbal ideation and attempted hanging, showed deliberate indifference on behalf of police officers who
withessed the verbal and physical threats yet did not report them).

%5 Seeinfra, Part 1.B.9

*® Farmer 511 U.S. at 836.

*"Estellg 429 U.S. at 106.

Al aska Pri soneOcwlie2@®0 ght s Gui de 15



To summari ze, Adel i berate indifferenced in t
prison officials knew of and disregarded a s
health®® This concept is the key to any medical care claim undeEighth Amendment.

h
u

f. Special Medical Needs

Inmates also have certain rights with respect to-paleaise treatment and special medical needs
ASpeci al me di c al (1) caee éodlisabledematesy (R)preersas eeath services,
(3) pregnancy, childbirth and abortiearvicesand (4) drug and alcohol withdrawabgrams

1. Disabled Inmates

Inmates with physical disabilities are entitled to dare&commodations under both the
Constitution and the Americans with Disabilities Act (ADR)Living conditions that suffice for
nondisabled inmates may be constitutionally inadequate for disabled inmates. The Eighth
Amendment requires that inmates wdamnot move around easily must be assisted and/or
provided the means to use the toilet, take baths or showers, eat meals, and perform personal
hygiene®® Similarly, inmates who are heariigpaired (partly or wholly deaf) or visien

impaired (partly owholly blind) have a right to aids or assistance for their disabifttiéghe

Eighth Amendment also prohibits prison officials from requiring an inmate to perform work that
is beyond his strength, dangerous to his health, or unusually pZinful.

Disabledinmates also have significant rights under the ADA. The Supreme Court has held that

the ADA applies to jails and prisons and therefore prohibits prison officials from discriminating
against inmates with disabiliti&3Officials must provide disabled innest with an equal

opportunity to benefit from all prison activities, programs, and services, and must make
Areasonable modificationso where necessary to
fundamentally change the activity, program, or serbiiag provided”

To state a prima facie claim under the ADA, a plaintiff must show: (1) that he is a person with a
disability as defined by the statute; (2) he is otherwise qualified for the benefit in question; and

8 Farmer511 U.S. at 837.

%942 U.S.C. §§ 121003 (2009).

0 See, e.gPierce v. County of Orang&26 F3d 1190, 1224 (9tkir. 2008) (failing to provide paraplegic with
adequate supply of catheters resulting in bed sores and bladder infectionEigfatiedmendment claimfrost v.
Agnos 152 F.3d 1124, 1129 (9th Cir. 1998) (confining an inmate on crutches in unit with slippery floors and
inadequate shower facilities would violate the ConstitutiBa)rish v. Johnse800 F.2d 600, 605 (6th Cir. 1986)
(finding a prison guard who forced jp@tegic inmates to sit in their own waste for extended periods of time violated
the Eighth AmendmentZummings v. Rober{$28 F.2d 1065, 1068 (8th Cir. 1980) (holding alleged refusal of
prison officials to clean inmate or provide wheelchair when bednigdt back injury, forcing him to crawl across
floor, stated Eighth Amendment claim).

®1 Ruiz v. Estelle 503 F. Supp 1265, 1340 (S.D. Tex. 1980) (sight and hearing aids constitutionally requiret)p d
in part, vacated in part on other ground,9 F.2d1115 (5th Cir. 1982).

2 Sanchez v. Taggart44 F.3d 1154, 1156 (8th Cir. 1998).

®Pennsylvania, De®bptU.So26(1®88).r. v. Yeskey

% d.; Pierce 526 F.3dat 1222(affirming disabled prisoners must have substantially the same access to gragram
all nondisabled prisoners within the system, and therefore, facilities with disabled access must offer similar
programs as those without disabled access).
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(3) he was excluded from the benefitecto discriminatiofi®> Inmates can also file complaints
with the U.S. Department of Justice, which is responsible for investigating alleged ADA
violations by state and local governmefits.

2. Drug and Alcohol Withdrawal

Some inmates are addicted to drugs or alcohol when they arrive at prison. And, despite the fact

that drug abuse remains a major problem within the prison system, mostdifiated inmates

are i mmediately cultdotfdr lkkenydo fwher dt h @y gloe diicro
resulting withdrawal can have serious, painful medical effects, subéliiam tremengDTs).°’

Inmates have a constitutional right to be treated for the effects of drug and alcohol withdrawal as

it amouns to a serious medical ne®d.

While the U.S. Constitution does not require prisons to provide rehabilitation programs for
inmates recovering from drug and alcohol dependéhitye Alaska Supreme Court has held that
Al plrisoners haestannecbotcealkldepiantérci®pati on

3. Pregnancy, Childbirth, and Abortion’*

Pregnancy and childbirth are complicated matters and become even more so when a pregnant
woman is incarcerated. As such, a number of serious medical needs arise when a female inmate
is pregnant, including prenatal care, the need for an abortion, and the need for medical assistance
during delivery.

Prenatal care should include regular vigitfiealth care personnel trained in obstetrical care,

and, because a woman typically gains anywhere from 25 to 40 pounds during pregnancy, jails
and prisons should provide pregnant inmates with extra food and vitfmAmsinmate who is

in labor should ballowed to have the delivery take place in a quiet, private area, and the woman
should not be shackl€d.Most jails and prisons, including those in Alaska, do not allow inmates
to keep their babies with them after birth.

8542 U.S.C. § 121382 (2009).

% Complaints should be sent to Disability Rights Sectionjl Gilghts Division, U.S. Department of Justice, P.O.
Box 66738, Washington, D.C. 2008538. Complaints must be filed within 180 days of the alleged discrimination.
" Toone,supranote 22, at 90.

%8 Lancaster v. Monroe Count§16 F.3d 1419, 14286 (11thCir. 1997) (suffering acute alcohol withdrawal
syndrome as a chronic alcoholic is a serious medical need).

%9 Smith v. Schnecklot414 F.2d 680 (9th Cir. 1969).

“Ferguson v. St 8l6R2d 130 d30¢Aaskaf91Cor r .

" This section uses information from the ACLU Reproductive Freedom Project. For more information on
reproductive rights and freedomasit: http://www.aclu.org/eproductivefreedom/aboutclureproductive
freedomproject To research this topic as it relates to female prisoners and detainees, visit:
http://www.aclu.org/prisonefgghts_reproductivdreedom_womensights/womerandcriminaljustice system

2 Toone,supranote 22, at 98.

31d.; Nelson v. Corr. Med. Serv583 F.3d 52253031 (9th Cir. 2009)shacklinga prisoner to her civilia hospital
bedwithout any penological interest while she was giving lgake rise to Eighth mendment claim).
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The Alaska DOC provides matd@mncare for pregnant inmates through access to comprehensive
obstetrical care during incarceratithSuch care will be aanged with an obstetrician upon
confirming pregnanciy a urine or blood tegt. Prenatal visits are performed during thetf8
weeks of pregnancy, with more frequertits between 28 weeks and delivery, as medically
indicated’”® Prenatal counseling and education will also be offered to all pregnant inffhates.

The DOC provides the following obstetrical care:

. pregnancy testing

. routine prenatal care

« high-risk prenatal care

. vaginal or cesarean delivery

« postpartum care and follcup

. family planning and birth control counseling prior to parole or dischZrge.

The following services are not provided by DOC:

. procedures intended sofebr the determination of the sex of the fetus

. hospital and medical expenses of the newborn

. autopsy or funeral/burial expenses resulting from death of the fetus

. nontherapeutic sterilizations, including hysterectomies for sterilization purposes
. nontheragutic abortiong?

While the inmate is hospitalized after delivery, physical contact with the newborn may be
restricted, in whole or in paft. Upon discharge from the hospital, inmates will not be permitted
to bring their baby back to the correctionaliliac Prior to delivery, each inmate is required,
with staff assistance, to arrange for custody of the child.

Visitation with the newborn child will be in acaance with DOC Policy # 808.06,
Requirements Relating Female Prisoners

A prisoner whose child is under 12 mont hs
and contingent upon the factors listed below, visit with her child for up to eight hours per
day. This visitation is a privilege and the Superintendent or desigagéerminate

some or all of it. Visitation must comply with the following:

a. The prisonerdéds sentence, classification
visitation. Ordinarily, the visitation is limited to program facilities and does not
apply to petrial facilities.

“DOC Policy # 807.02, Attachment A, § VII(I), Maternity Services.
®1d.

76 H

77 H

78 H

79 H

8'DOC Policy # 807.02, Attachment A, § VII(I)jaternity Services.
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b. An adult family member, foster parent, or guardian must bring the child to the

facility.
c. The infant and accompanying child care paraphernalia must pass through an
incoming and outgoing security screening approved by the Superintendent.

d The facilitybds visiting ar suervisedshid be

care.

e. The visit must take place in the contact visiting area, but an adult family member

or guardian need not be present.
f. An adult family member, foster parent, or guardiaust return the child to care
outside the institution after the vi&it.

A woman has a constitutional right to terminate her pregnancy in its early stages. Being in
prison or jail does not mean an inmate loses her right to obtain a safe and legal .altagion

therefore unconstitutional for prison officials to deny an inmate appropriate abortion s&tvices.

abl

An inmateds constitutional ri ghts are bei %
before getting an abortion, pay for the abortom of her own pocket, or pay for the costs of the
jail transporting her to a clinic or hospital to have an abortion, or if she is otherwise told she
cannot obtain an abortion while incarcerated.
If an inmate is experiencing any of the above, she should:
1. determine ifone paricular nurse or guardgigving her a hard time. If this is sthen she
should ask other medical staff or officials to help out;
2. document her requests, both by making them in writing and by keeping a list of the
people shehassppkn t o when, what responses theyodve

she has made written requests;
3.file an Aadministrative grievanceo as
officials refuse to give her the forms she needs to do this, shklstwie letters making

we |l |

the requestefeniftheld on 6t s eem t o argladain, keeptrack ofyhenh e r e )

If an inmate is thinking of having an abortion, the prison or jail should help get her counselling
so she understands all of her optionsa Woman has already decided to have an abortion, it is
important to act quickly. While abortions are extremely safe medical procedures, the costs and
risks associated with the procedure increase with time. In addition, the longer a woman waits,

the har@r it may be to find a doctor in her area able to provide the service.

8 DOC Policy # 808.06(D)(1), Requirements Relating to Female Prisoners.

8 Roe v. Crawforgd514 F.3d 789, 7998 (8th Cir. 2008)HKoldingpolicy against transporting inmates seeking
eledive abortions violated the Fourteentmandmenby placing undue burden on plainjifMonmouth County
Corr. Inst. v. Lanzara834 F.2d 326, 3489 (Id Cir. 1987)denying required care would likely result in tangible
harm to inmate who wished to terminate her pregnancy, thus triggering an Eighth Aem¢iothim) see generally
Planned Parenthood v. CasB95U.S. 833 (1992) (indicating how and when the government may regulate
abortion).
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4. Mental Health

Alaska provides mental health and psychiatric services at any time during incarc8ratjmon
admission to the correothal system, each inmate will receive an initial mental health screening

to determine the presence of any mental health condition. Placement at a facility may depend on
the inmatebés need for further evatthedavela@n or t
care required® Mental health care may include group or individualized counseling, psychiatric
consultation, prescribing of psychotropic medications, individualized behavior therapy, and case
management and support servides (ob, housng, and discharge plannin®).Additionally,

the Due Process Clause of the Fourteenth Amendment requires states to provide civilly
committed persons with access to mental health treatment that provides them a realistic
opportunity to be cured and relead@®eliberate indifference to serious mental health needs

also violates the Constitution. Courts use the same standards discussed above to determine
whet her a ment al health need is fAseriouso or

5. Administration of Medication without Consent

The Due Process Clause protectsitheitgohtbodi | y i ntgergmlirighynotéo t hat i
have government officials interfere with your body without good re&s@fficials therefore

may not force an inmate to take a drug that is not medically appro@igtai§e an inmate to

test an experimental drug without conséhtHowever, the Supreme Court has held that a prison

may forcibly treat a seriously mentallypatient withantip sy chot ropi ¢ drugs #dif
dangerous to himself or others and®the treatm

6. PostRelease Treatment

Prison officials have a limiteduty to provide inmates with care after the inmate has been

released from incarceration. The Constitution gives inmates a right to medical care because

inmates have been stripped of their ability to care for themselves; inmates do not automatically
regaint hi s ability i mmediately upon release. #0A j
prison is often in no position to immediately find the alternative medical attention that he

n e e & $or this reason, the Ninth Circuit has held that prisordffia | s fimust provi d
outgoing prisoner who is receiving and continues to require medication with a supply sufficient

to ensure that he has that medication available during the period of time reasonably necessary to
permit him to consult a doctor and obta a n e W Thisuying s gspatially important

for inmates who are receiving treatment for chronic conditions.

8 AS33.30.011(4)(B); DOC Policy # 807.02: Attachment A, § VII(B), Mental Health & Psychiatric Services.
z;‘ DOC Policy # 807.02: Attachment A, § VII(B).
Id.
8 Toone,supranote 22, at 100 (citin§harp v. Westor233 F.3d 1166, 1172 (9th Cir. 2000)).
87 Albright v. Oliver, 510 U.S. 266, 272 (1994).
8 Toone,supranote 22, at 102 (citindohnson v. Meltzerl 34F.3d 1393, 13988 (9th Cir. 1998)).
8 |d. (citing Washington v. Harper#94 U.S. 210, 227 (1990)).
'Lugo v. Senkowski114 F. Supp. 2d 111, 1414 (N.D.N.Y. 2000).
91 Wakefield v. Thompsaril77 F.3d 1160, 1164 (9th Cir. 1999).
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g. Prison Medical Care Litigation
1. Introduction

Some medical problems are simply too minor to be the basis of a lawsuit. As one judge has
explained,

A prisonbés medical staff that refuses to
and pains or a tiny scratch or a mild haelte or minor fatigud the sorts of ailments

for which many people who are not in prison do not seek medical atténtawes not

by its refusal violate the Constitutich.

However, medical problems vary in seriousness from person to person. Faranstanost
situations, the common cold does not caiggificant injury. e court has ruleexplicitly that

the common cold does not nor H&utlthsrupngwosleé nt a
not apply to someone who has limited resistandeféztion because of an immunodeficiency
disease. For such a person, a case of the common cold might severely affect her health and
would likely amount to a serious medical need.

Additionally, courts have recognized that prisons must have healthyséeens in place that can
address prison health issues as they arise and have established some elements of an adequate
prison health care system:

The Eighth Amendment requires that prison officials provide a system of ready access to
adequate medical aarPrison officials show deliberate indifference to serious medical
needs if prisoners are unable to make their medical problems known to the medical staff.
Access to the medical staff has no meaning if the medical staff is not competent to deal
with the gisoners' problems. The medical staff must be competent to examine prisoners
and diagnose illnesses. It must be able to treat medical problems or to refer prisoners to
others who can. Such referrals may be to other physicians within the prison, or to
physcians or facilities outside the prison if there is reasonably speedy access to these
other physicians or facilities. In keeping with these requirements, the prison must provide
an adequate system for responding to emergencies. If outside facilities stde or

too inaccessible to handle emergencies promptly and adequately, then the prison must
provide adequate facilities and staff to handle emergencies within the prison. These
requirements apply to physical, dental and mental h&alth.

The AlaskaDOC has pn papey established a comprehensive health care system for inmates that
satisfies constitional requirements. THROC provides for initial medical screening of inmates,
provides regular sick calls, has a medical records system in place, andemfdofyous disease
control parameters.

92 Toone,supranote 22, a2 (citingCooper v. Casey97 F.3d 914, 916 (7th Cir. 1996)).
% Gibson v. McKevers631 F.2d 95, 98 (7th Cir. 1980).
% Hoptowit v. Ray 682 F.2d 1237, 12583 (9th Cir. 1982) (citation omitted).
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2. Establishing Deliberate Indifference

When considering whether or not to litigate a prison medical care issue, it is important to
rememberonyidel i berate indifference to serious med
Amendment® This is a difficult standard to meet, and mere medical malpractice does not

suffice®® Additionally, the Supreme Court held that an official acts with deliberate inditferen

when he or she fiknows that inmates face a sub
risk by failing to t ak¥ Tabedetiberatelytindiferemeama s ur es t
official must therefore both (Knowabout a risk to an inmatnd (2)fail to respond reasonably

to that risk. If an official does not know about a risk, he has no constitutional duty to act. Alaska

has adopted this same stand&rd.

There are four elements an inmate must show to prove deliberate indifference@®tion an
inadequate medical care claim:

1. existence of a serious medical need;
2. prison officialds knowledge of need;

3. prison officialds failure to provide trea
4. causation and injury.

A. Serious Medical Need
What are fiserious medical needs?o0 As expl ain
specifically defined the term serious medica
Ei ghth Amendment prohibitstitbe @60UThedeintdmdary a
established by various lower courts can be grouped together in two differing definitions:

s
i

The first definition, embraced by the First, Third, Eighth, Tenth, and Eleventh Circuits, states

that a medical needisseriouswhei t fAhas been diagnosed by a pt
treatment oréis so obvious that even a | ayper
doctoro6s®™attention. o

The second definition, shared by the Second and Ninth Circuits, states that arsedmas

need exists when fAthe failure to treat a pri
injury or the unnecess a'fyheseralurtswansiderdhe followirfigl i ¢ t
factors, among others, in applying this test:

s
i

% Estelle v. Gamble429 U.S. 97, 104 (1976).

%1d. at 106.

" Farmer v. Brennarb11 U.S. 825 (1994).

% Goodlataw 698 P.2d at 1193.

¥ Estelle 429 U.S. at 104.

1% Toone,supranote 22, at 72 (citinlahan v. Plymouth County House of Cof4 F.3d 14, 18 (1st Cir. 1995);
Monmouth County Corr. Inst. Inmates vaihzarg 834 F.2d 326, 347 (3rd Cir. 198 Qutierrez v. Peterd 11 F.3d
1364, 1373 (7th Cir. 19978heldon v. Pezley!9 F.3d 1312, 1316 (8th Cir. 199%ealock v. Colorad®18 F.3d
1205, 1209 (10th Cir2000i | | v. DeKal b .R6B3dI1176; b167 (Hth Die 1994)).Ct r
%1 Toone,supranote 22, at 73 (citinglarrison v. Blakely219 F.3d 132, 136 (2nd Cir. 2000) avdGuckin v.
Smith 974 F.2d 1050, 1059 (9th Cir. 1992)).
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. the exstence of an injury that a reasonable doctor or patient would find important
and worthy of comment or treatment;

. the presence of a medical condition tha
activities; or

. the existence of a chronic and substamtizih %2

The foll owing are examples of medical needs t

. degenerative hip condition, which caused inmate great pain and difficulty
walking'®®

. painfully swollen and obviously broken atth

. stomach pain and abdominal distreassed by bleeding ulcér

. appendix that is inflamed or on the verge of ruptufihg

. dislocated should&}

. painful mouth and throat blisters caused by cancer treatffent

. pain, purulent draining infection, and fever in excess of 100 degrees, caused by
infectedcyst®®

. cuts, severe muscular pain, and burning sensation in eyes and skin, caused by
being maced by guart§

. head injury from falling in the showet

. painful fungal skin infectioht?

. severe chest pain which inmate (correctly) believed was caused by heattattack

Medi cal needs deemed fAinot seriouso by the cou
. sliver of glass in inmateds pd1 m that d
. pain inmate experienced when doctor removed partiallydéirtoenail without
anesthetit"
. hausea, shakes, headadmg] diminished appetite caused by family situational
stress'®
. pseudofolliculitis™arbae or fAAshaving b

192 McGuckin, 974 F.2d at 10580.

103 Hathaway v. Coughlind7F.3d 63, 67 (2nd Cir. 1994).

104) oe v. Armistead582 F.2d 1291, 1296 (4th Cir. 1978).

195 weslake v. Lucass37 F.2d 857, 86681 (6th Cir. 1976).

1% Sherrod v. Lingle223 F.3d 605, 61611 (7th Cir. 2000).

197 Higgins v. Corr. Med. Sery178 F.3d 508, 511 (@tCir. 1999).

198 Ralston v. McGovernl67 F.3d 1160, 1162 ((7th Cir. 1999).

199 Gutierrez, 111 F.3d at 137:34.

10 Cooper v. Case97 F.3d 914, 916 (7th Cir. 1996)

"Murphyv.Walker51 F. 3d 714, 719 (7th Cir. 199 Syperfcial8hoyd i nj ury
ordinarily be considered serious and merits attention |
H2) ogan v. Clarke119 F.3d 647, 649 (8th Cir. 1997).

13 Sealock v. Colorad®18 F.3d 1205, 1210 (10th Cir. 2000).

14 Martin v. Gentile 849F.2d 863, 871 (4th Cir. 1998).

15 Snipes v. DeTellg95 F.3d 586, 5992 (7th Cir. 1996).

18 Doty v. County of Lasser87 F.3d 540, 546 (9th Cir. 1994).
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B. Prison Official és Knowl edge o

There is no right to medical treatment if prisonoffial s ar e not aware of an
problem!® Inmates therefore must do everything they can to inform officials about their

medical conditions. There are a number of ways to do this. Inmates can fill out a medical

request form, grievance form, sick call slip or write a letter describing the problem to prison

officials. Inmates can also inform prison staff and officials of the problem verbally. Itis also
important for inmates to communicate with the proper offidialse guards who can cowtaa

doctor on a prisonero6s behalf antditmdyeothmedi c al
enough to write only the Director of Institutions or the medical director of the prison system if

that individual is not directly responsible for thatpactu | ar i nmat'® élevevere di c a |
if an inmate believethere are systewwide problems that have prevented him from receiving

adequate medical care, he should write to the appropriate tégteéofficials in addition to the

guards, nurses, and dors who deal with the problem directly.

A

C. Prison Official s Failure to

Once officials are aware of an iIinmateds serio
Ideally, an inmate should be promptly examined by qualified medical personnel, prescribed or
ordered the necessary treatment, administered the treatment prapéren provided follow

up treatment as necessafy.But life in prison is often far from ideal. According to the

Supreme Court, prison officials violate the Constitution only when they intentiateailyor

delayaccess to medical care, provigi®sslyinadequatdreatment, or intentionallyterfere

with prescribed treatment?

1. Denial of Medical Attention
The strongest type of medical care claim is when an inmate with a serious probleteditgpea

asks for medical care, receives no care, and then suffers a serious’thjfter learning about
an inmateds serious medical n%efficialsmalyfot ci al s m

17 Shabazz v. Barnauska®90 F.2d 1536, 1538 (11th Cir. 1986).

1835ee, e.g.Grayson v. Peed 95 F.3d 692, 695 (4th Cir. 199®:u r h a m v , 97 MN3d 862,860 (6th Cir.

1996).

19Toone,supranote 22, at 77.

120 Farmer v. Moritsugu163 F.3d 610, 6186 (D.C. Cir. 1998).

21 Toone,supranote 22, at 77.

122 Estelle v. Gamble429 U.S.97, 1005 (1976).

123 Hudson v. McHugh148 F.3d 859, 864 (7th Cir. 1998) (finding case in which officials knew inmate was not
getting his medicine for epilepsy was a fAprototypical (
1%See, e.gKersh v. Derozier851 F.2d 1509, 1510 ¢5Cir. 1988) (inmate went blind after officials refused to

allow him to wash object out of his eydjurphy v. Walker 51 F.3d 714, 719 (7th Cir. 1995) (rather than having

i nmate with head injury treated bydldeowithtiepain)Hughesv.ds t ol d
JolietCorr.Ct,931 F. 2d 425, 428 (7th Cir. 1991) (inmate with ¢
bul | <£htatetobRosenberg by Rosenberg v. Cran86lF.3d 35, 37 (8th Cir. 1995) (rather tharaaging visit

to doctor, physicianés assistants required seriously il
liquid food); Sealock v. Coloradd®18 F.3d 1205, 1207 (10th Cir. 2000) (after being informed that inmate might be
havingheat attack, sergeant refused to drive inmate to hos

Al aska Pri soneOcwlie2@®0 ght s Gui de 24



deny needed medical care because it is expensive or bécausmate cannot pay for't> But,
courts have held that the Constitution allows jails and prisons to charge inmategents, or
small fees, for medical attentidff. As a general rule, jails and prisons should not charge
inmates fees for treatmentrfohronic conditions (lifelong illnesses like cancer or AIDS),
emergency conditions, or communicable diseases (because failure to treat a communicable
disease like tuberculosis endangers the health of many otffeMpreover,indigent inmates
should not hve to pay anything before receiving medical attention. Officials may not deny
medical care as a form of punishméhnor may they deny medical care by forcing an inmate to
do something unreasonable fit&t.

Guar ds anedococtthoerrs ofi odinteem fpligyttetkke eper 0 i n deci
receive medical attention and which do not. Untrained officials are not qualified to make

medical decisions and thus should not make tH8mBecause a nurse or doctor should be able to

identify certain serioumedical needs that a typical prison guard cannot, courts will consider

whether the official in question had medical training when deciding whether an official was
deliberately indifferent>* Similarly, a medical official without specialized training shontd

make decisions about condi t iasodantalotabcasstor equi r e
appropriately qualified health care staff could constitute deliberate indifference on the part of an
unspecialized medical officiaf?

paper Wmcatkv. R¥igon Health Seyw69 F.2d 700, 702 (11th Cir. 1985) (inmate died of leukemia four

months after complaining of variosse r i ous medi cal problems; jail official:
examination until forced by two court orders).

125 Chance v. Armstrondl43 F.3d 698, 704 (2nd Cir. 1998) (holding doctors acted with deliberate indifference if

they recommendedegtrc t i on of teeth and rejected |l ess invasive co
i ncen tLanzaeoB3)F.2d at 347 (stating officials may not condition provision of needed medical services on
i nmatedbds abil it yAnoatg769iFadkati7ov dfinding isuncbnstitupoaay fpr officials to refuse to

send seriously ill inmate to specialist unless he agreed to pay for evaluation).

16 5en, eq., Reynolds v. Wagnet128 F.3d 166, 1745 (3rd Cir. 1997). The Alaska DOC charges @agment

fee of $4.00 per visit to institutional medical staff, with some exceptiasinfra, Part I1l.A.11.

2" Reynolds 128 F.3d at 174 n.6.

128 Archer v. Dutcher733 F.2d 14, 17 (2nd Cir. 1984).

129 SeeHarrison v. Barkley219 F.3d 132, 1388 (2nd Cir. 2000) @quiring inmate to consent to unwanted

extraction of one diseased tooth before receiving treatment for cavity in another is unconstitbtibsaiBeck v.

Skon253 F.3d 330, 334 (8th Cir. 2001) (conditioning prov
decision to sign a liability waiver is constitutional).

130 Mitchell v. Alusi, 872 F.2d 577, 581 (4th Cir. 1989) (finding alleged practice of having uetrataff screen

inmates for medical problems stated constitutional violatMfilliams v. Edwards547 F.2d 1206, 12168 (5th

Cir. 1977) (holding it unconstitutional for unlicensed doctors, untrained inmates, and untrained pharmacist to

administer medidacare system).

131 Collignon v. Milwaukee Countyl63 F.3d 982, 989 (7th Cir. 1998) (stating that what might not be obvious to a

lay person might be obvious to medical professional acting within area of expertise).

132 Toussaint v. McCarthy801 F.2d 1080, 12 (9th Cir. 1986) (rendering of medical services by unqualified

personnel is deliberate indifferencelemmings v Gorczyk 134 F. 3d 104, 109 (2nd Cir . !
repeated requests for referral to orthopedic specialist could constitute atelilmelifference where inmate had

Aicl assicd sympt oms o flonasu. Simekir9e Fi3d 85,490 I(7th €is. 1999 (fading to) ;

arrange for inmate with ruptured Achilles tendon to be examined by a neurologist for six months amounted to

deliberate indifference if prison doctor knew inmate may have suffered nerve dairidaype v. Wisneski266

F.3d 429 (6th Cir. 2001) (failure of surgeon to send patient with bile leak in abdomen to a specialist raised Eighth
Amendment claim)Mandel v. Doe888 F.2d 783,789 0 (11t h Cir. 1989) (declaring p
to diagnose broken hip, refusaltoorderday or al l ow pri soner from seeing a dc¢
del i berate indifferent Washingtorovi Bugga@6@F2d b0¢8, 102 11tlC@irn st i t ut i «
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2. Delay in Poviding Medical Attention

A prison officialds delay in providing needed

also violate the Constitutioli> In assessing the constitutionality of a particular delay, courts
will consider both the reason for the delay and the nature of the medicafhéfeithe medical

need is urgent, even a short delay can result in extreme pain or death and can therefdrioamo

deliberate indifferencE® As a general rule, a delay violates the Constitution if it is (1)

medically unjustified and (2) clearly Ilikely

in a lifelong handicap or a permanent |6¥sSeveral ciraits also require inmates to prove they

suffered pain or their health worsened as a result of delay in treatment, though the Ninth Circuit

has no such requiremehit.
3. Inadequate Medical Treatment

A prison official may also be deliberatel

y in

grossly incompetent, inadequate, or excessive as to shock the conscience or to be intolerable to

f undament &9 Thi ia difficuit eopve.0Fthermore, inmates do not have the right
to choose a specific course of medical treatmi&@@ourts will rarely seconguess the choices

1988) (faild.

sufficient e

133 Estelle v. Gamble429 US. 97, 10506 (1976);see alsd.ancaster v. Monroe Count$16 F.3d 1419, 1425 (11th
Cir. 1997) (A[A]ln official acts with deliberate i
access to medical treatment, knowing that the inmate tiéethreatening condition or an urgent medical condition
that woul d be e xWayantrvbOkdt1®1dF.30 845, 8561 (2ang Cird 1996) (delay of hours in
getting medical attention for diabetic in insulin shod¥atale v. Camden Countyo@. Facility, 318 F.3d 575 (3rd
Cir. 2003) (delay of 21 hours in providing insulin to diabetWgllin v. Norman 317 F.3d 558 (6th Cir. 2003)
(delay of one week in treating urinary tract infection and one day in treating leg iZjlusphy v. Walker 51 F.3d
714, 719 (7th Cir. 1995) (twmonth delay in getting prisoner with head injury to a doctor).

134 McElligott v. Foley 182 F.3d 1248, 1255 (11th Cir. 1999).

1%5Bass by Lewis v. Wallenstei69 F.2d 1173, 1183 (7th Cir. 1985) (finding 1B minute delayn responding to
inmate having heart attack showed deliberate indifference).

136 Harrison v. Barkley219 F.3d 132, 138 (2nd Cir. 2000) (eyear delay in treating a tooth cavity can amount to
deliberate indifferenceld.C. by Hewitt v. Jarrard786 F.2d 180, 108687 (11th Cir. 1986) (threday delay of
treatment for shoulder injury was deliberate indifferend&)t seeKane v. Hargis987 F.2d 1005, 1009 (4th Cir.
1993) (fourhour delay in medical attention for cracked teeth, cut nose, and bruised foetvdeliberate

g to return prisoner to VA hospital

n for t|
videnceo of deliberate indifference by pri:
S.

ndi f f ¢

indi fference because there was fino indicacGut@rezlilhese i nj
F3datl1l3745(sixday wait to see doctor was not unreasonably 1o

hadsee i nmate Afor the exact same complaint one wee
instances of neglect which taken alone or coll ect
137 The First, Sixth, Seventh, Eighth, fitk, and Eleventh Circuits all have this requiremégee.g, Gadreault v.
Salem 923 F.2d 203, 208 (1st Cir. 1990) (requiring medical evidence to verify harm was caused by delay in
provision of medical care).

138 Rogers v. Evan/92 F.2d 1052, 105@ 1th Cir. 1986).

k ear |
ively

139 Jacksonv.McIntostf 0 F. 3d 330, 332 (9th Cir. 1996) (A[W] here [

judgment that either of the two alternative courses of treatment would be medically acceptable under the

circumstances,[lhh i nmate] has failed to show dFEotbésl.edgartl2F. i ndi f f e
3d 262, 267 (7th Cir. 1997) ( AUnder the Eight Amendme:
is not entitled to the best care possibShe is entitled to reasonable measures to meet a substantial risk of serious

harm to her. o).
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that doctors, nurses, and other medical officials make in treating infha¢een if the choices

they make violate theandards of their professio®. One court has held that
indi fference may be inferredéonly when the me
substantial departure from accepted professional judgment, practice, or standards as to
demonstratetat t he person responsible did“not base

It is important to note deliberate indifference is not satisfied by a showimegtience*? In

other words, medical malpractice in prison does not by itself violate the @dinstitsomething

more must be showtt? It is not enougho show a missed diagnosis or a bad result, although a
doctords willful disregard for an obvibus med
is also not enough to show that another doctor may have ordered a different course of

treatment*> Mere differences of medical judgment are not action4BI8ut, in certain

instances, the decisions of prisoner doctors can be attitkbuthese sitations, the prisoner

mustshow a legitimate medical judgment is not at issue.

However, if the care that a medical official providegnssslyinadequate, that is, glaringly or

inexcusably bad, or if he or she intentionally decides to take an easi&amechbut much less

effective, course of treatment, the official may be deliberately indifféf@rideliberate

indi fference may also exist if the official ¢
resul tant pain an d*“ifmeslikal offifials faifta imyaire iatofactsi nj ur y, o
necessary to make a professional judgm@ur if they allow noamedical factors to interfere

with medical judgment* Al so, i f judgment is so egregious.l
treat mentsbosyfias to amount to no treat?ment at

10 Taylor v. Adams 221 F.3d 1254, 1259 (11th Cir. 2000).

141 Estate of Cole v. Fromn®4 F.3d 254, 2662 (7th Cir. 1996).

142 Farmer v. Brennarb11 U.S. 825, 835 (1994Fstelle v. Gamble429 U.S. 97, 10896 (1976).

193] opez v. Smith203 F.3d 1122, 1131 {9Cir. 2000) (en banc).

144 Hemmings v. Gorczykl34 F.3d 104, 109 (2nd Cir 1998ge als®teele v. Chgi82 F.3d 175, 179 (7th Cir.

1

1996)fil f the symptoms pl ainly c altHekeglis broken, sait musi betsat;the | ar me (

person is not breathing, so CPR must be administeeed d oct or 6s del i berate decision n
mi ght be actionabl e . . . 0) .

145 Barron v. Keohang216 F.3d 692, 693 (8th Cir. 2000) (ruling officials did not act with deliberate indifference in
treating inmateébés kidney disease with dialysis rather

146 Stewart v. Murphy174 F.3d 530, 536th Cir. 1999).

147 See, e.gHuntv. Uphoff 199 F.3d 1220, 12224 (10th Cir. 1999) (one doctor denied insulin prescribed by
another doctor)Miller v. Schoenen75 F.3d 1305 (8th Cir. 1996) (recommendations from outside hospitals not
followed).

18 illiams v. Vincent508 F.2d 541, 544 (2nd Cir. 1974) (finding alleged decision by prison doctors simply to
close wound rather than reattach severed ear could constitute deliberate indifference).

149 White v. Napoleon897 F.2d 103, 1621 (3rd Cir. 1990).

150 see, e.g.Liscio v. Warren 901 F.2d 274, 2787 (2nd Cir. 1990) (physician failed to inquire into the cause of
arresteeds delirium and t hu Miltiera.iBeoendB96tF@d 848, 88 @tbGire al coho
1990) (doctor failed to perfm tests for cardiac disease in patient with symptoms that called for tebtimates of
Occoquan v. Barry717 F. Supp. 854, 8658 (D.D.C. 1989) (failure to perform adequate health screening on
intake).

151 5ee, e.gBoswell v. Sherburne Count$49 F.21 1117, 1123 (8th Cir. 1988) (budgetary restrictiodepes v.
Johnson781 F.2d 769, 771 (9th Cir. 1986) (budgetary restrictiohsgata v. Prison Health Serv., Ing69 F.2d

700, 70405 (11th Cir. 1985) (refusal to provide specialty consultatwitisout a court order).

1%25ee, e.gMcElligott v. Foley 182 F.3d 1248, 1257 (11th Cir 1999) (jury could find that treatment of Tylenol,
Peptabismol, and antgas medication for inmate with severe stomach pains, later diagnosed as colon cancer, was
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4. Interference with Prescribed Treatment

Prison officials may not interfere with or fail to carry outatraent that a doctor or other medical
official has prescribed or ordered for an inmateOfficials also may not substitute their
judgment for a medical professional 6s prescri

indifference®™*

d. Causation and Injury

Lastly, to win a medical care c¢cl ai m, an i nmat
indifference caused, or is likely to cause, an injury. If an inmate claims that he was denied

medical cee for a serious medical need, he must show how that denial caused an.ajingat

it caused pain, made a preexisting condition worse, or caused new medical problénhe

claim is that an official improperly delayed treatment, courts requiteatheamate show that the

delay caused pain or decreased health.

3. Mental Health Care Claims

The same Eighth Amendment principles apply to mental healtH¥ate other words,

fdel i berate indifference to an inmateds serio
Amendméaatd A[t]reat ment of the mental disorder
serious métHical need. o

A fisevereodo menhatt hdd neassed Dingniifti cant di sr
life and which prevents his functioning in the general population without disturbing or
endangering ofthers or himself.?®o

A prison must be equipped to provide mental health services. Elemamtsidequate mental
health system include:

Asarseory as t o amoAdantsv.Paagchl3d i58% 5484 (11thaClir.1190%) (medical

treat ment that is fiso grossly incompetent, inadequate,
indifference);Hughes v. Joliet @r. Ctr, 931 F.2d 425, 428 (7th Cir. 1991) (evidence that medical staff treated the
plaintiff Anot as a patient, but as a nuisanceod) .

133 SeeEstelle v. Gamble429 U.S. 97, 105 (1976) (intentionally interfering with treatment once prescrifsed);

alsoLawson v. Dallas County286 F.3d 257 (5th Cir. 2002) (failure to follow medical orders for care of paraplegic
prisoner);Walker v. Benjamin293 F.3d 1030 (7th Cir. 2002) (refusal to provide prescribed pain medictaet)!

v. Dalsheim 85 F.3d 86, 88 (2hCir. 1996) (denial of prescription eyeglassé&sjckson v. Holloway 77 F.3d

1078, 1080 (8th Cir. 1996) (officerds refusal -of emer g
rays);Boretti v. Wiscomb930 F.2d 1150, 1156 (6th Cir. 1991nur sebés fai lure to perform g

changes).
154 Hamilton v. Endell981 F.2d 1062, 10667 (1992)undermined on other grounds Baucier v. Katz533 U.S.
194 (2001).

%5 Toone,supranote 22, at 86.

1% Brown v. Zavaras63 F.3d 967, 970 (10thiC1995).

15" Torraco v. Maloney923 F.2d 231, 234 (1st Cir. 1991)

18 wellman v. Faulkner715 F.2d 269, 272 (7th Cir. 1983ge alsdHoptowit, 682 F.2d at 1258owring V.
Godwin 551 F.2d 44, 47 (4th Cir. 1977).

159 Tillery v. Owens 719 F. Supp. 1256, 18§W.D. Pa. 1989 f f967dF.2d 418 (3d Cir. 1990).
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(a) a systematic program for screening and evaluating inmates in order to identify those
who require mental health treatment;

(b) treatment must entail more than segregation and close supervision of the inmate
patients;

(c) treatment requires the participation of trained mental health professionals, who must
be employed in sufficient numbers to identify and treat in an individualized manner
those treatable inmates suffering from serious mental disorders;

(d) accurate, amplete, and confidential records of the mental health treatment process
must be maintained,;

(e) prescription and administration of behavaitering medications in dangerous
amounts, by dangerous methods, or without appropriate supervision and periodic
evaludion is an unacceptable method of treatment;

() a basic program for the identification, treatment and supervision of inmates with
suicidal tendencies is a necessary component of any mental health treatment

program™®°

Examples of deficiencies in prison mertiehlth care programs that have been found to violate
the Eighth Amendment include the following:

lack of mental health screening on intdRe;

failure to follow up on prisoners with known or suspected mental health disdtgers;

failure to provide adequate mbers of qualified mental health staff;

housing mentally ill prisonm®rs in segregat

NN N N

10 Ruiz v. Estelle 503 F. Supp. 1265, 1339 (S.D. Tex. 1980) (citations omitt@agnded in part and vacated in
part by 688 F.2d 266 (B Cir. 1982);see alsd®alla v. Idaho State Bd. of Cor595 F. Supp. 1558, 1577 (D. Idaho
1984);Coleman v. Wilson912 F. Supp. 1282, 1298 n. 10 (E.D. Cal. 1995).
161 Gibson v. County of Washqe290 F.3d 1175, 1189 (9th Cir. 200Bmates of Occoquan v. Barryl7 F. Supp.
854, 868 (D.D.C. 1989)nmates othe Allegheny County Jail v. Pierc487 F. Supp. 638, 642, 644 (W.D. Pa.
1980).
162 comstock v. McCrary273 F.3d 693 (6th Cir. 20013anville v. McCaughtrey266 F.3d 724, 738 (7th Cir.
2001);Waldrop v. Evans871 F.2d 1030, 1036 (11th Cir. 1988)nold v. Lewis 803 F. Supp. 246, 2858 (D.
Ariz. 1992).
183 Cabrales v. County of Los Angele364 F.2d 1454, 1461 (9th Cir. 19883cated 490 U.S. 1087 (1989),
reinstateq 886 F.2d 235 (9Cir. 1989);:Waldrop v. Evans871 F.2d 1030, 1036 (11th Cir. gnonpsychiatrist
was not qualified to eval uat e Welimamvi Haulkoes7hscFe2d 269,278 r i soner
73 (7th Cir. 1983) (fa psychiatrist is neededse¢eo super
alsoRamos v. Lamm639 F.2d 559, 5778 (10th Cir. 1980).
%) ones 6 El164F.Sumed 109 (W.D. Wis. 200Ruiz v. Johnsor37 F.Supp.2d 855, 9115 (S.D. Tex.
1999)r evod on Q248 R3d 94 (B6iu 20013adhered to on remand54 F.Sipp.2d 975 (S.D. Tex.
2001);Coleman v. Wilson912 F. Supp. 1282, 1321 (E.D. Cal. 1995)Madrid v. Gomez889 F. Supp. 1146,
126566 (N.D. Cal. 1995)Casey v. Lewis834 F. Supp. 1477, 154D (D. Ariz. 1993)Finney v. Mabry534 F.
Supp. 1026103637 (E.D. Ark. 1982).
Indeed, the U.S. Supreme Court has acknowledged the devastating effects of prolonged isolation even on
Anor mal 6 prisoners. A considerabl e number offtuoushe pri s
condition, from which it was next to impossible to arouse them. Others became violently insane, and others still
committed suicide. Those who withstood the ordeal better were not generally reformed and, in most cases, did not
recover sufficient mental #eity to be of any subsequent service to the communrityre Medley 134 U.S. 160,
168 (1890) (describing effects of solitary confinement as practiced in the early days of the United S¢egdsh
Chambers v. Florida309 U.S. 227,2338(1940) e f er ring to Asolitary confinement
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failure to transfer seriously mentally ill prisoners to more appropriate facffffies;
improper use of restraint&®

excessive use of force againsentally ill prisoners?’

lack of training of custody staff in mental health isstf&s;

failure to adequately supervise or report a prisoner who has demonstrated suicidal
tendencies®

NN N N N

4. Dental Care

Inmates are entéd to necessary dental care. In fact, courts have recognized that dental care is

one of the most important medical needs facing innfa&feSimilar to delays in medical care,

delays in dental care can also violate the Eighth Amendment, particularlypifisbaer is

suffering pain in the interifi’* There are, howevestandards that appspecificallyto denal

car e. Farariemsttdamde ,comsi sts of pulling teeth
inadequatE?and one court has held that someima level of prophylactic dental care is
constitutionally required’®

5. Conclusion

Providing medical care to inmates is a necessary task, though by no means an easy one. To
begin with, many inmates come frggoorer backgroundsAs a result, as a grotpeytend to

have more medical problems than other Americans. For many inmates, the medical care they
receive in prison is the first medical attention they have received in yn®over, staffing
andbudgetr y concer ns c abiytoprovale needicl caraMedcal caie san

be very expensive, and few qualified doctors and nurses want to work in jails or prisons.
Security issues also arise when violent or dangerous inmates require meeintairat

Considering all of these factors, it is obvious why even theibtsitioned prison officials can

get frustrated when it comes to taking care o
Aphysical and mental tortured that have been used by g
Psychopathological Effects of Solitary Confineme®t0 Am. J. Psychiatry 1450 (1983); Kupd?sison Madness

(1999).

185 Morales Feliciano v. Rossello Gonzaléa F.Supp.2d 151, 209, 211 (D.P.R. 19983drid, 889 F. Supp. at
1220;Coleman 912 F. Supp. at 1308rnold v. Lewis 803 F. Supp. 247, 257 (D. Ariz. 1992).

%8 wells v. Franzen777 F.2d 258, 126162 (7th Cir. 1985)Campbell v. McGruder580 F.2d 521, 551 (D.C. Cir.
1978).

167 Coleman 912 F. Supp. at 13243; Kendrick v. Bland 541 F. Supp. 21, 286 (W.D. Ky. 1981).

%8 Olsen v. Layton Hills Mall312 F.3d 1304, 13120 (10th Cir. 2002).

189 Conn v. City of Renp591 F.3d 1081, 1091 (9th Cir. 2010).

OWynn v. Southward 251 F.3d 588, 593 (7th Cir. 200B;u nt v . D 865 £.2d1198260x(%iH Cir. 1989);
Ramos v. Lamm639 F.2d 559, 576 (10th Cir. 1980)

" Meeks v. Allison 2 9 0 F . th Girp20aBX(apgroximately six months of visits without treatment for pain);
Canell v. Bradshayw840 F. Supp. 1382, 1387, 1393 (D. Or. 1983j, f93 i.3d 1458 (9th Cir. 1996) (several
days);Farrow v. West320 F.3d 1235 (11th Ci2003) (fifteeamonth delay in providing denturegjields v.

Gander 734 F.2d 1313, 1315 (8th Cir. 1984) (three weeks).

172 5ee, e.g.Chance v. Armstrondl43 F.3d 698, 7002 (2nd Cir. 1998)Dean v. Coughlin623 F. Supp. 392, 405
(S.D.N.Y. 1985)Heitman v. Gabrigl524 F. Supp. 622, 627 (W.D. Mo. 1981).

Barnes v. Gov b #l5b6.Suppy L2218 1285 (D.\&111876)d s
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Despite the hardships that accompany providing medical care in prisons, lack of medical care

can cause even greater problems. Denying prisoners medical care can endanger their lives, cause
unnecessary pain, and make it difficult for them to perform hasutions like eating or

sl eeping. Additionally, i f untreated, an inm
health of other inmateguards, and possibtie prison populatioas a whole

For these reasons, it is important that prisonerdlgeta utilize the courts to enforce their right

to receive needed medical attention. Most inmate medical care lawsuits involve claims against
lower-level officials like guards, doctors, and nurses for failing to provide care, providing
inadequate carey interfering with prescribed treatment. These types of cases are resoutce
factintensive while they will address the concerns raised by an individual inmate, they will not
spur systerwide change.

Supervising officials and municipal governmemtay also be held liable in civil rights lawsuits.
To win a claim against a government agency like the Alaska DOC, an inmate must show the
agency established or tolerated a deliberately indifferent policy or custom that resulted in a
constitutional violabn’* Such a lawsuit is typically a class action, and represents theftype
litigation that should be pursued in order to effect systemic change in prisoner medical care.

Whether an inmate has a constitutional right to medical care depends on thespétike

problem the inmate has. It is therefore very important for inmates to describe their prdblems
to guards, nurses, doctors, and to a court if necedsamyas much detail as possitfe.

Providing prison officials with specific information ab@utmedical condition will increase the
likelihood the inmate will receive the necessary care. Inmates should tell officials as much as
they can about the following:

. symptoms: the signs or effects of the conditew.(vomiting, passing out, fever,
blurred vision, dull or throbbing pain), regardless of whether the symptoms can be
observed by others;

. how long the condition has lasted;

e« how the condition has affected the i nma
(e.g.,sleep, walk, sit, eat, work); and

. any previous medical advice or treatment received for this condition.

Prisoners should also be sure to keep a copy of their request forms or any other documents listing
this information. Medi cal requestpodsibletms oft e
keep a copy of the grievance form, it is important for the inmate to write this information down

in a journal, together with the names of the petpl@hom he or she has complairedi all

relevant dates and times.

I'n order to show fAdeliberate indifferenced in class a
showing "repeated examples of negligent acts which disclose a pattern of conduct by the prison medical staff,” or

that A there are such systemic and gross deficiencies |
population is effectively enied access to adequate medical caRamos v. Lamm639 F.2d 559, 575 (10th

Cir.1980) (internal citation omitted3ee als@ odaro v. Ward565 F.2d 48, 52 (2nd Cir.1977). Plaintiffs can also

meet this burden by showing serious deficiencies in saffacilities or procedures.

5 Toone,supranote 22, at 75.

176|d.
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3. Access to the Courts

The First Amendment guarantees the right to
gr i ev d'nPrismreers bave a specific constitutional right to file criminal appeals, including
postconviction appealdjabeas corpus petitions, and civil rights lawstiftsThis is commonly
referred to as the % Toéuhherthis fightaprisoreosfisialstmast t he ¢ o
provide the tool s pr i anoes,diedlyonclatdrallff.t .onoméeért ac k t
to attack their c 8nHbwever, theSupreme Caun had eixplamed ¢his is . 0
not a fAfreestanding r i gh t® Thos, paison offigls havelsomar vy or
latitude in how thegnable prisoners tolé criminal petitions and civil rights lawsuijtsnd

officials are not obligated to provide a law librgrgr se'®

To establish a violation of the right of access to the courts as a result epardatw library, a
prisoner must show that he/ she has suffered a

[T]he alleged shortcomings in the library or legal assistpnegram [must have]

hi ndered his efforts to pursue a | egal <cl a
was dismissed for failure to satisfy some technical requirement which, because of
deficiencies in the pri sonodavelkmmgnaOrthats si st a

he had suffered arguably actionable harm that he wished to bring before the courts, but
was so stymied by inadequacies of the law library that he was unable even to file a

complaint®®

AAct ual i njuryo i sstaghtldimsdail t t o prove, and mo

A prisoner in Alaska has a right to reasonable access to the courts which cannot be limited unless
the state's interests in security and rehabilitation of prisoners cannot be protected by less
restrictive mean&?® This appears to baless onerous burden than the actual injury requirement
under the U.S. Constitution. In fact,Mathis v. Sausethe Alaska Supreme Court declined to

i mpose the fnactual i njuryo r equaSpriegl@eekt on an
CorrectionalCenter policy that prohibited inmates from having computer printers in their

cells!® The court, in reversing summary judgment against Mathis, held Mathis only needed to
show the alleged policy was motivated by intent to curtail access to the €uvtathis was not

alleging thathat Spring Creek was providing inmates with insufficient tools to ensure

meanngful access to the courtsither,he allegedh claim of intentional administrative

17y.S. NsT. amend. I.
78| ewis v. Casey518 U.S. 343, 355 (1996).
"Hudsonv.Palmer 468 U.S. 517, 523 (1984) (APrisoners have th

forredress of their grievances, which includes a reasona
1891 ewis, 518 U.S. at 355.

#11d. at 352.

18219, at 35053.

8314, at 351.

184 Midgett v. Cook Inlet Prdrial Facility, 53 P.3d 1105, 1112 (Alaska 2002).
185942 p.2d 117, 1123 (Alaska 1997).
186

Id.
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obstruction aimed at i nt er dtenroficlaims tovwhetcdurtsi ndi vi d
Additionally, the administration admitted the purpose of the policy was to reduce frivolous
litigation and paperwork®

Under Alaskdaw, prisoners must have access to and use of legal reference materials or legal
assistance fAin order to gain meaningful acec
prisoner6s conviction or sententéne@dm¢BD t
following this statutory mandate, the Alaska Department of Corrections requires that each
institution provide every prisoner with access to a law library, library assistance, and supplies for
preparing legal pleadinglg.’ Prisoners also mube given timely access to legal materials that

the law library does not carry" This policy also states thaaich law library shall includat a
minimumup-to-date constitutional, statutory, and case law materials, applicable court rules, and

practice teatises and pleadings@leary v. Smith®

es
he

187 Id

1881d. at 1122.

%9 A5 33.30.193

¥DOC Policy # 814.02, Law Library, provides:
Superintendents shall provide prisoners access to typing paper, carbon paper, or a typing service,
and at least one properly functionitygpewriter for every 100 prisoners based on the maximum
capacities of each institution. These shall be provided to indigent prisoners at no charge. If a
Superintendent decides to limit a prisoner's access to a typewriter because of a safety or security
risk, the Superintendent shall give the prisoner a pen with black ink or pencil and paper to prepare
legal pleadings or correspondence.

191 Id

192Thjs list, found in DOC Policy # 814.02, Law Library: Attachment A and inGtearyFinal Order, 3AN81-

5274 CIV, Sept. 1990, 8V(G)(6), provides an extensive list of materials that the law library at each facility must

contain. The list includes the following titles:

Alaska Attorney DirectoryTodd Communications

Alaska StatuedMichie

Alaska ReporteiWest

Advance Opinions of the Alaska Supreme Court and Court of Appeals

Alaska Rules of Court

Alaska DigestWest

Alaska Administrative CodeBook Publishing Co.

Alaska Case Note®leiades Research Group

Alaska Criminal Code Manughlaska Department of Law Criminal Division

Bl ackds L a,BladRiHentyiCoWNestr y

Complete Manual of Criminal Forms, Federal and SRsdley, F. Lee and Henry B. Rothblatt, 2d Ed.,
L awy e rop.8BanGrafWhitney, 1974.

Constitutional Rights of the &cused: Posdtial Rights Cook, Joseph G., Lawyers ©@., 1976.
Constitutional Rights of the Accused: Rrel Rights Lawyers Ceop., 1972.

Constitutional Rights of the Accused: Trial Rights Rochest er, New Yor k; Lawyer 6.
Criminal Law DefensesRobinson, Paul H., West, 1984.

Current volumes of thBecennial Digesbeginning with the Ninth Decennial Digest, Part Il, regarding
constitutional law, prisons and civil rules.

Criminal Procedurel aFave, Wayne R. (West 1984)\Wth a r t eimirt@aldPro€edure

A Laypersonds Legal Dictionary

Fortune NewsThe Fortune Society, 39 West"Street, New York, NY, 10011.

Fundamentals of Criminal Advocacy Bai |l ey, F. L. and He-oppBanc®f Rot hbl at
Whitney, 1974.

o Legal Research ia Nutshell West Publishing Co.
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According to DOC policy, the superintendent at each facility will also provide an experienced or
trained law librarian or assistant law librarian to help prisoners in using the [Btafe law
librarian maybe a prisoner. The librarian must:

a.know the resources available in the central and institutional law library;

b. be able to perform basic legal research;

c. understand the basic differences between the state and federal judicial systems; and
d. be ableo locate and reference the Court Rules of Procedure.

e McCormick, Handbook on the Law of Evidend®est Publishing

« (Applicable)Municipal Codeor Ordinances

o Handbook on Criminal LaplaFave & Scott, West Publishing Co.

« Rights of PrisonersGobert, James J. and Neil P. Cohere $ha r d 6 s-HiMc Gr a w

e Sheparddés A] aSkap&r tdHills | Bla6&r aw

« Handbook of Appellate Advocac¥niversity of California, Los Angeles, Moot Court Honors Program,
Rev.Ed., West, 1980.

« Handbook of the Law of Tort®rosser, William, 8Ed., West 1984

« How to File Bankruptcy

« The Law of ContractsCalamari, John D. and Joseph M. Perillo, 2d. Ed., West, 1977.

« Law of Probation and Parql&obert, James J. and Neil P. Cohen, Shepards/McBilhw

e Manual for Prison Law LibrariesVerner, O. James, Rothman.

« Police Misconduct: Law and Litigatioi\very, Michael, 2d Ed., New York: Clark Boardman, 1980.

e« Pr i s on dlel@litigaioa MdnualManville & Borstein, Oceana Publication, Dobbs Ferry, N.Y.

« Prosecution and Defense of Sex Crimdsrosco, B. Anthony, Mtthew Bender, 1978.

Pleadings irCleary v. Smithrequired to be held in each facility law library include:

Pl aintiffséd Complaint and Amended Compl aints; Def en

Order Regarding Class Certification;

Partial Settlement Agreement and OrBegarding Subclasses A and B;

Settlement Agreement and Order Regarding Subclass C;

Each Motion for Contempt (excluding exhibits), Opposition thereto, Reply and written Decision and Order

by the Court or Master, a Transcript of Oral Decision by the Gouvtaster;

The Memorandum Decision, Findings of Fact, Conclusions of Law and Order dated March 1, 1985;

Order Regarding Post Trial Motions;

Orders Regarding Classification Procedures;

Order Regarding Urinalysis Testing; Orders Appointing and Contindppointment of Standing

Compliance Monitor;

1998 Draft Status Report of Standing Compliance Monitor;

« Memorandum of Compliance Monitor regarding Disputed Issues;

« November 1988 Order Regarding Disputed Issues Presented by Compliance Monitor, and Order o
Clarification January 31, 1989;

« Notices of Appeal and Crogsppeal; and Final Settlement Agreement and Related Orders.

In addition, any facility holding more that 500 prisoners will have the following materials available in the
law library: (a) Fedeal Supplement and Federal Supplement 2d; (b) Federal 2d Reporter and Federal 3d Reporter;
(c) United States Supreme Court Reporter; and (d) Shepard's Citations for these reporters all beginning with the year
1960. The Depart men ttals cobtaima marual onlilmigration law aad pyocedturesand
applicable volumes of the Code of Federal Regulations (CFR) on immigration. DOC Policy #814.02, Law Library.
19DOC Policy # 814.02, Law Library.
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A prisoner may receive assistance from another prisoner (only within the same facility) when
using the law library, conducting legal research, or preparing legal pleadings, but a prisoner has
no rightto assistance from a specific prison€r Additionally, a prisoner must secure the
superintendent or designee's approval before receiving assistance from any person other than the
law librarian. The superintendent may withhold approval only for legitimegtgons that relate to

the security or orderly administration of the institution. The superintendent may also limit or

deny assistance to or from a prisoner in segregation or maximum custody housing for security
reasons, except for services providedtsylaw librarian->®

Prisoners in administrative segregation or classified maximum custody must be provided the
same access to the law library as the general population, unless the superintendent makes an
individualized determination that the prisoner's ofstihe law library presents a substantial threat
tothef aci | i t yos .dféesuperinteydend makes suche finding, or the prisoner is in
punitive segregation, the prisoner is not entitled to physical access to the law library but may
haveat least four law books in his or her cell at any one tithé&taff shall arrange for secure

visits between the prisoner and the librarian so that the prisoner may have the assistance of the
law librarian in locating, researching, and obtaining legal nadser

A prisoner may obtain |l egal material that i
Department's centralized | aw |library. flLega
commonly rely on to prepare legal pleadings, doents, and briefs (excluding computers or
computer assisted resear¢H)The Department will not honor requests for (1) an entire issue of

a law review (prisoners may request particular law review articles) or (2) more than ten cases at
one time (after théirst ten are delivered, a prisoner may request up to ten additional t4ses).

S
I

4. Retaliation by Prison Officials

The First Amendment forbids jail and prison officials from retaliating againsites who report
complaints, file grievances, or file lawsulfS. This is important because prison officials can

retaliate against inmates in a number of different ways. Some are very subtle and, without

knowl edge of a pr i s onnetsdem likpretaliation. Thesmfadticsi nt s, w
include (1) refusing to provide hygiene mater
legal papers; (3) placing an inmate in segregated or poor living conditions; (4) transferring an

inmate to a differencell or prison; and (5) threatening or assaulting an inffatsote that
Afgovernment actions, which standing alone may

194|d

195E'

196E:

97DOC Policy # 814.02, Law Library.

190g,

99T oone,supranote 22, at 17 (citindllah v. Seiverling 229 F.3d 220, 224 (3rd Cir. 20003ee ao CrawfordEl

v.Britton, 523 U.S. 574, 588 n.10 (1998) (A[T] thatitr eason why ¢
threatens to inhibit exercise of the protected rightqo)]
20Toone,supranote 22, at 17.
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constitutional torts if motivated by a desire to punish an individual for exercese of
constitut®onal right. o

5. Civil Liberties

Civil |l i berties are rights shared by al/l peop
ability to interfere with what individuals say, think, and’do Conditutionally-protected civil

libertiesdo extend to pgsonersput prison officials may limit civil liberties to advance such

prison needs as maintaining security or promoting rehabilitation.

Restrictions on civil liberties and First Amendment rightsgoverned by the test set forth by

the Supreme Court ifiurner v. Safley®® The Turnertest requires that any restriction on civil

l i berties must be fireasonabl y *f eourdactedaret o | egi
examined when the test isied:

1. whet her there is a fivalid, rational conne
governmento6s justification for it;

2. whether there are alternative means of exercising the civil liberty that remain open to
inmates;

3. the effect that accommodating tasserted civil liberty will have on prison
operations, the guards, and other inmates; and
4. whether there are ready alternatives to the restriétfon.

TheTurnerst andard i s defer ®nRriiadorbuaf fiincwita Itso omahyl erx
conjectureupoc onj ect ur eo t o *flawsrcdurtsythough, baveratepdencytc i e s ;
apply the test in a way that favors prison officfifs. Therefore, the following points should be
emphasized in any prisoner lawsuit challenging a limitation on civil ldzert

1. AReas onabl &umerseguites thencduet to balance the iesds of the
officials and the onstitutional rights of inmates.

2. While it is appropriate for courts to defer to the walpported judgments of jail and
prison offi dioals noifidefkd ae@attseuldnatiddfeota 0

2011d. (citing ThaddeusX v. Blatter, 175 F.3d 378, 386 (6th Cir. 1999) (en bana))stin v. Terhung367 F.3d
1167, 117671 (9th Cir. 2004) (plaintiff suféiiently raised retaliation claim stemming from the First Amendment
protected grievance he had filed against the defenddimg®s v. Gomez108 F.3d 265, 269 (9th Cir. 1997) (alleged

retaliatory punishment of t@ay confinement in segregation unitandloss t el evi si on pri vil eges;
still base retaliatory clai ms on PRratrviRowlandbak.3d®&,ul d not |
80607 (9th Cir. 1995) (ATo succeed on hi dependental i ati on cl
constitutional interest in either assignment to a givel

22Toone,supranote 22, at 18.

203482 U.S. 78, 89 (1987).

204|d.

2% |d. at 8991.

2% Thornburgh v. Abbott490 U.S. 401, 414 (1989).

27 Reed v.Faulkner 842 F.2d 960, 9684 (7th Cir. 1988)seealsoMiller-El v. Cockrel| 537 U.S. 322, 340 (2003)
(Adeference does not i mply ab an Armsiromgw Davig275 FB8dh8419, 874t i on o
(9th Cir. 2001) (prison officials caot avoid scrutiny und€furneriby r ef |l exi ve, rote assert.i
2% Toone,supranote 22, at 18.
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the officialsd judgment in the absence of
the prison policies in question.
3. Officials must support their policies with facts, not conjecture or conclusory

as®rtions?®®

The remainder of Part | enumerates and discusses specific cidielbas they apply to
prisoners.

a. Freedom of Religion

All sincerely held religious beliefs are protected by the First Amendmwéinth prohibits the
government from interferi ndg® Thetdstlsnotwhethdithe e e e x
belief comprises a Acentral teneto of the pri
sincerely believes the practice in questiobéaa part of his faitf** Accordingly, prison

officials must abide by these guidelines, and inmates must be given a reasonable opportunity to
exercise their religious beliefs without fear of penalty or retaligtiorlaska adheres to this
constitutionale qui r ement and provides prisoners with
publications and related services which allow prisoners to adhere to legitimate religious
pract®ces. o

Prison officials do, however, have wide discretion to limit religisasdom, e long as the

limitatons areir easonably rel ated t o ?faaddbnotfawert e penol
certain religions over othefs> Under theTurnerstandard, the following restrictions on

religious exercise have been found to violate tingt Rmendment: restriciig an | nmat ed s
ability to attend religious servicé¥ requiringan inmate to act imiolation of the Sabbatft;’

and failingto accommodata r e | dietary auled'®UnderTurner, challenges to grooming

2094, at 19 (citingReed v. Faulkne842 F.2d 960, 962 (7th Cir. 1988) for point (MNalker v. Sumner917 F.2d

382, 385 (9th Cir. 1990) for point (2); adhimer v. Washingtarl 00 F.3d 506, 5620 (7th Cir. 1996) for point

(3))-

#0y.S. @NsT. amend. 1.

11 Shakur v. Schrirp514 F.3d 878, 885 (91@ir. 2008)(citing Employment Div., Dep't of Human Res. v. Smith

494 U.S. 872 (1990)).

%2 Cruz v. Betg 405 U.S319, 322 n.2 (1972).

Z3DOC Policy # 808.05(A)(9), Environmental and Programmatic Rights of Prisoners.

Z4Toone,supranote 22, at 19 (quotin@d Lone v . Es %8 t).6. 342f34991087p.a z z

2% Cruz, 405 U.S. at 322.

2% Mayweathers v. Newlan®58 F.3d 930, 938 (9th Cir. 2001) (upholding injunction against disciplining Muslim

prisoners for missing work to attend Friday servic¥slngbear v. Thalacked 74 F. Supp. 2d 902 (N.D. lowa

2001) (one year delay in providing sweat lodge for NativeeAoan religious activities violates First Amendment).
Z7Murphyv.Carroll 202 F. Supp. 2d 421 (D.Md. 2002) cleapingi son of f
day violated Free Exercise rights of Orthodox Jewish prisoner).

8 shakur 514 F.3cat 878 (additional cost of Kosher meal not adequate reason to deny meal to Muslim man who

suffered from digestive problems as a result of the vegetarian diet with which heimgproeided);Lomholt v.

Holder, 287 F.3d 683 (8th Cir. 2002) (punishing plaiftifr religious fasting)Beerheide v. Sutherg86 F.3d 1179,

1192 (10th Cir. 2002) (requiring quay from prisoners requesting Koshermedsgg k i n v. Col orado Dep
Corr, 183 F.3d 1205 (10th Cir. 1999) ngfeguirdmentseluringp acc o mmo
Ramadan)Ashelman v. Wawrzaszek11F.3d 674, 478 (9th Cir. 1997) (failure to provide Kosher meat®also

Levitan v. Ashcroft281 F.3d 1313 (D.C. Cir. 2002) (reversing summary judgment for defendants in Catholic

pr i s o nllengetd demiahc communion wine).
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requirements and bans ogligious objects have generally been unsuccessful. But, such rules
may be vulnerable if they are not enforced equally against all religfidns.

There are also twexceptionsvhen applyingrurner.

(1) The Religious Freedom Restoration Act (RFRZ)declared unconstitutional as to the
states, still applies to the claims of fedgmasonersandthose imprisoned in the District
of Columbia®*

(2) As to the states, the Religious Land Use and Institutionalized Persons Act of 2000
(RLUIPA),?*?re-establisheshie compelling state interest/least restrictive means test that
existed under RFRA for the religious claims of prisoriéts.

Claims that may not be successful under the Eighth Amendment may be successful under
RLUIPA.??* Under this Actthe state must presea compelling governmental interdst the

restriction rather than thkegitimate penological interedictated byTurner, and that interest

must be furthered by the least restrictive m&ahd.he Supreme Court has not read RLUIPA to

elevate accommodaton of r el i gi on observances over an i
safety, which is clearly a compelling interést.However, prison officials still must shothat

they fAactually considered and r epfeecadaptthgt he ef
the chall effyed practice. o

In Warsoldier v. Woodforgthe Ninth Circuit found that the department of corrections grooming
policy which required that all male prisoners maintain their hair no longer than three inches
violated a Native Amei can prisonerds fr ee®édhernisonerdiedd ri ght

29 3asnett v. Litsche 97 F.3d 290, 292 (7th Cir. 1999) (First Amendment violated where prison banned the
wearing of Protestant crosses but allowed Catholic rosa8esft v. Lewis 901 F.2d 730, 7332 (9th Cir. D90)
(where prison permitted long hair and beards for some religions but not others, it must present evidence justifying
this unequal treatment).
2042 U.S.C. § 2000bbt seq2009).
221 Gartrell v. Ashcroft 191 F. Supp. 2d 23 (D.D.C. 2002) (prison groonpolicies requiring Muslim and
Rastafarian prisoners to shave their beards and cut their hair subject to scrutiny under RFRA).
22242 U.S.C. § 2000cet se(2009).
23 gseeCutter v. Wilkinson 544 U.S. 709, 72(2005) (upholdinghe Constitutionality of RLUIPA)See, e.g.
Hovenaar v. Lazaroff276 F. Supp. 2d 811 (S.D. Ohio 2003)e v 62004 bViz 1664043 (6th Cir. 2004)et. for
cert. filed,No. 04534 (October 21, 2004) (granting preliminary injunction under RLUIPA barrifayement of
hair-length regulation against Native American prisoner).
224 seeHenderson v. Terhun&79 F.3d 709 (9th Cir. 2004)
22%|n pertinent part, RLUIPA reads:
(a) General rule. No government shall impose a substantial burden on the religious ekerpiseson
residing in or confined to an institution, as defined in section 2 of the Civil Rights of Institutionalized
Persons Act42 U.S.C. 199y, evenif the burden results from a rule of general applicability, unless the
government demonstrates that imposition of the burden on that person
(2) is in furtherance of a compelling governmental interest; and
(2) is the least restrictive means of fumtimg that compelling governmental interest.
42 U.S.C.S. § 2000cel (2009).
225 cutter, 544 U.S. at 72:23.
227 Greene v. Solano County J&i13 F.3d 982, 989 {8 Cir. 2008) (citation omitted).
28 \varsoldier v. Woodford418 F.3d 989, 991 (9th Cir. 2005)
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a sincere religious belief that heuldcut his hair only upon the death of a loved.tfl¢le was

heavily sanctioned for refusing to cut his Hafr. Though the department argued théiqyo

advanced interests in safety, easy identification of inmates and general health, the court found
none of these compelling, nor was it convin
one possible, especi al | ynagqinimensecuriyéacilipi/i'i soner

b. Right to Peaceably Assemble and to Associate with Others for the
Advancement of Beliefs and Ideas

The First Amendment also provides the right to peacesddgmble and to associate with others
for the advancement of beliefs and idé¥sF r eedom of associ ati on |
compatible with incarceration, 0 and thus,
t he pr i s rLikethe mighteareligiods freedom under the First Amendment, this right
is subject to the discretion of prison officiafs. Therefore, prison offigils may, in accordance
with Turner, ban any group activity they reasonably believe poses a threat to sethaty.
Supreme Court has specifically ruled that a prison may prohibit inmates from taking part in a
union organized for the purpose of criticizing prison poliéfas.

s
i

c. Family relationships

Prisoners are withauhe freedoeit o be with family and friends
attachment s 2°0However nnmates haveisobstitutional right to get married, so
limitations on that right must pass tharnertest. Alaska prisoners may be petedtto marry

while incarcerated’ An inmate must submit an application, and permission shall be granted on

an individual basié® The DOC will consider the nature and requirements of incarceration and

the institutional environment involved when reachirdgaision?*®

Inmates do not have a constitutional right to conjugal Vi&it&¥omen do not have a
constitutional right to keep their children with them in priétnPregnant inmates do have a
right to proper prenatal care and medical assistance, antakeya right to an abortion early in
their pregnancy’?

Divorce, child custody, parental rights, spousal support, and inheritance are governed by
applicable Alaska state laws.

29|d. at 992.

2%0d. at 996.

2 1d. at 997, 999.

#321y.S. NsT. amend. I.

233 Qverton v. Bazzetté39 U.S. 126, 131 (2003).

#4Toone,supranote 22, at 19.

®jJones v. North Carolin433®8.119d286¢¥%D. Labor Union, |Inc
2% Morrissey v. Brewer408 U.S. 471, 482 (1972).

#7DOC Policy # 808.10, Prisoner Marriages.
238 Id

239 E

240\ cGinnis v. Stevenss43 P.2d 1221, 12338 (Alaska 1975).
241 seeinfra Part 111.A.
2429
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d. Searches and Seizures

The Fouth Amendment to the U.S. Constitution prohibits unreasonable searches and $&izures.

But, this amendment only applies where a pers
inmates do not have a reasonable expectation of privacy in their livinggdat Officials may

therefore conduct cell searches and Ashakedow
Constitution if they amount to fic®@lcul ated ha

Prisoners have greater protections when it combsdiy searche&*® Strip searches and body
cavity searches violate the Constitution when
genitals to people of the opposite $&%A body search may also be unconstitutional if the pain

and humiliation causkby the search outweigh any penological need féf it.

e. Communication with the Outside World

The First Amendment prohibits the government
press %° However, jail and prison officials may legitimately infringe upon the right of free
speech by Il imiting an inmatebd6s ability to com

1. Mail

Alaska correctional institutions may notpldce mi t s on t he volume of a g
outgoing mail, except that limits may be placed on mail used by a prisoner to conduct business
activites®™ Restri ctions on pri s oTumersaddarthalPrison are gov e
officials may read ashcensor noprivilegedincomingmail as long as they are following

policies or regulations that are reasonably related to legitimate penological ift&r&ish

interests include inspecting it for contraband, censoring it to maintain security oridéecipl

preventing criminal activity, or promoting the goal of rehabilitation (e.g., denying violent

pornography to sex offenderSy. Mail sent between inmates is also subject toTineer

standard. The Supreme Court recently held prisoners do not hawgt Ariéndment right to

provide legal assistance that enhances the protections otherwise availablEumneeim other

words, correspondence between inmates which relates to a legal interest is not afforded more
protection than correspondence regardiogiegal interest$>

23.S. NsT.amend V.
Z‘S‘Hudson v. Palme®68 US 517, 530 (1984).

Id.
24 Toone,supranote 22, at 21.
2471d. (citing Lee v. Downs641 F.2d 1117, 1119 (4th Cir 198Dornwell v. Dahlberg963 F.2d 912, 916 (6th Cir.
1992); ancHayes v. Marriott70 F.3d 1144, 1146 (10th Cir. 1995)).
24814, (citing Bell v. Wolfish, 441 U.S. 520559 (1979)Tribble v. Gardner860 F.2d 321, 3287 (9th Cir. 1988)).
#9.S. NsT. amend|.
#0DOC Policy # 810.03, Prisoner Mail, Publications and Packages.
%1 Thornburgh v. Abbott490 U.S. 401, 409 (1989BeePrison Legal News v. LehmaB97 F.3d 692696 (9th Cir.
2005)(reducing amount of mail and protecting against fire not legitimate penological interests in relation to limiting
nonsubscription bulk mail).
%2Toone,supranote 22, at 22.
%3 shaw v. Murphy532 U.S. 223, 228 (2001).
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Prison officials may not read privileged mail (mail to and from the courts, attorneys or

paralegals), but they may open such maithe presence of the inmate see whether it

contains contrabarfd? All privileged mail must belearly marked so prison officials will know

not to read it or open it outside the inmatebo
simply because it contains material downloaded from the int&thet.

Restrictions n pri s one meebanwre tegandimggtandaodt r e S p o n
Limitatonsmu st be no greater than i s necessary or
substanti al 0 ¢ e.g,dorcontroenmail that distussesegsedlans, threats of

blackmail, or other criminal activijy?>°

0
A

Officials may not censor either incoming or outgoing mail because it is critical of the courts, jail

or prison policies, or of the officials themselves, because it contains profane, disuéspect

i naccurate statements, or because it expresse
v i e fW'sFortexample, iBarrett v. Bellequethe Ninth Cicuit determined the plaintiff

Aunequi vocally pleaded fraddisgutgaing malgnd pupishedh at t h
him for its contentso in vi*dhetpoaioti hf$dsFie
contained fivulgar and offensive racist | angua
punishing the plaintiff and taking ayis accrued good tinfe?

2. Publications

Restrictions on prisoners6é access to books, p
by Turner®°with several exceptions:

« Publications may be censored, subjeatertain procedural safeguards, if they contain
material harmful to prison securif§*

. The Ninth Circuit has upheld a ban on sexually explicit publications on the ground that they
encourage sexual harassment of female &aff.

« Both the sender and the@mded recipient must receive notice of the censorship and an
opportunity to appeaf?

4Wolf v. McDonrell, 418 U.S. 539, 57587 (1974); DOC Policy # 810.03.

®Cl ement v. Cal i f364FmBdH48 (AneCp.8004)0f Corr .

28 procunier v. Martinez416 U.S. 396, 4134 (1974).

%7 Toone,supranote 22, at 22 (citindhornburgh490 U.S. at 416 n.14, diProcunier416 U.S. at 413, 415.)

28 Barrett v. Belleque544 F.3d 1060, 1062 #9Cir. 2008).

291d. at 1061.

#0Thjs rule was recently affirmed Beard v. Banks548 U.S. 521 (2006), in which a plurality of Supreme Court

justices found a Pennsylvaniap son policy that denied publications and
dangerous and recalcitrant i nmameasndthus ddnbtvislabtetofthen t he st
i nmatesd First Amendmdbnt rights. 548 U.S. at 524

1 Thornkurgh, 490 U.S. at 4149.

262 Mauro v. Arpaig 188 F.3d 1054 (9th Cir. 1999).

Montcal m Publ /8¢F.30a05M040 (4th CiB E86)see alsdrug v. Lutz 329 F.3d 692, 697
98 (9th Cir. 2003) (censorship decision must be reviewed by som#wrethan the original decision maker).
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+.APublisher onlyo rules, requiring that book:
the publisher or an approved vendor, have generally been upheld. Gthetioas on
prisonersdé ability to receive B%%oks and publ

3. Press/Media communications

Prison officials may not prevent communications with the press or media bec#usasabject
matter of what inmates want to say. Officialsay decide how those communications will take
place however®® For instance, rather than allowing arpierson interview with a reporter,
officials may require that the inmate write a lef@rAlso, prisoners may not be punished for
posting material on the internet with the assistance oimzarcerated third partie§’

4. Telephones

The Supreme Court has not ruled on whether inmates have a constittglbinid use the

telephone. Some lower courts have ruled arrestees and pretrial detainees have a right to call their
attorneys>°® and Alaska specifically provides the right to telephone or otherwise communicate

with an attorney and any relative or friemimediately after arre$t? In addition, an officer

may be criminally liable in Alaska for refusing or neglecting to allow the prisoner to use the
telephone after arre$f

However, officials may | imit a predcsecusy 6s rig
reasons. Alaska law provides that each prisoner, except those in punitive segregation, shall have
reasonable access to a telephheEven prisoners in punitive segregation have the right to call

their attorney, the Courte r t h e O mOffice, anchia rai@ cases, the Superintendent may
approve other calld?fAafor compelling reasons. 0

5. Visitation
Inmates have a constitatial right toconfidential contact visits with attorneys and their

paralegals anthw student$’® In Alaska, attorneys and legal representatives may visit a
prisoner at the institution between 8 a.m. and 10 p.m. daily or at any time during the initial 24

%4 see, e.gPrison Legal News v. LehmaB97 F.3d 692 (9th Cir. 2005) (finding a ban on4sabscription bulk

mail and catalogues had no rational relation to a legitimate penological interest and thus wadutimuad}ti

Sorrels v. McKege290 F.3d 965 (9th Cir. 2002) (prison may not ban gift publications for which prisoner has not
paid); Morrison v. Hall 261 F.3d 896 (9th Cir. 2001) (prison may not ban receipt of subscription publications sent
by bulk, third, o fourthclass mail)As k her v . Cal i f,224 R.iSapp. 2d0258 @NtD. Galf 2002) r r .
(prison may not require that special shipping label be affixed to books ordered from approved vendors).

%5 pell v. Procunierd417 US 817, 8228 (1974); DOC Plicy # 808.02, Prisoner/Media Contact.

%6pe|| 417 U.S. at 822.

%7 Canadian Coal. Against the Death Penalty v. R&8 F. Supp. 2d 1199 (D. Ariz. 2003).

28 Toone,supranote 22, at 23 (citinducker v. Randa)l948 F.2d 388, 3991 (7th Cir. 1991)).

29 A5 12.25.150(b) (2009).

20 A5 12.25.150(c) (2009).

271 AS 33.30.231(a) (2009%ee als®OC Policy # 810.01, Prisoner Access to Telephone.

22DOC Policy # 810.01.

273 procunier v. Martinez416 US 396, 4122 (1974)Barnetti v. Centoni31 F.3d 813, 816 (9th €i1994).
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hours of a client's incarceration, except during meal times or while the iostiaainducts a
population count’* Each institution will also provide private and secure attolieyt
interview space with adequate seating and a writing table orfesk.

The Supreme Court has not directly addressed whether inmates have a rightithviaiily

and friends, but it has said that ?‘orovataces do
visits?’’ The Alaska Supreme Court has not gone so far as to say that prisoners have an
unabridged right to visitation. The court acknowladigieat visitation is important to

rehabilitation and that visitation privileges are a component of the constitutional right to
rehabilitation?’® The court did not, however, define the required scope of visitation or the

permissible limits on its exercis#ough it has suggested that a pattern of denying visitation

could constitute a violation of the right to rehabilitatféh.The Alaska DOC adopts thisew of
visitation and encourages Vvisitation because
ikei hood of a pr i son ¥ Bhe DEGCUm owever, dinfittvisitationrae | e a s e .
necessary to fiprotect persons and* maintain or

The U.S. Supreme Court has taken a much hdirestance on visitation than tiAdaska

courts. The Court has not gone so far as to hold that prisoners have no rights of association, but
it has upheld severe linaitions on visits by children and exisoners’®® The Court has also

allowed an indefinite denial of all ndagalrelatedvisiting for prisoners convicted of infractions
relating to substance abu$é.

6. Equal Protection

The Fourteenth Amendment prohibits the government from intentionally denying any person,

whether incarceratedarot , At he equal protection of the | &
to the states, the Equal Protection Clause applies against the federal government through the
Fifth Amendment®* As a general rule, the Equal Protection Clause requires government

of ficials to treat f%°iTheiintent toldiscrininate is anecessary p e
component of any equal protection cl| angm; t
from the discrimination is not enougff.

opl
hus

2 DOC Policy # 808.0122 AAC 05.545(a).

2>DOC Policy # 808.01.

®Kentucky, Depo6t ,d490USo454r4661(1989T ho mp s on

277 Block v. Rutherford 468 U.S. 576, 58688 (1984).

2’8 Brandon v. State938 P.2d 1029 (Alaska 199%ge alsc€C| ar k v . St a,tl186,P.3d38%(Alaskaof Corr .
2007).

2191d.; Adkins v. Stansel204 P.3d 1031, 1035 (Alaska 2009).

#0DOC Policy # 810.02, Visitation.

281 |d

22 Qverton v. Bazzettéb39 U.S. 126 (2003).

23 |d. at 137;see alsWhitmire v. Arizona 298 F3d 1134 (9th Cir. 2002) (reversing dismissal of equal protection
chall enge t o p-sekldseinga@rs huggng bebween prisomers and their visitors).

284 Edmondson v. Leesville Concrete 800 U.S. 614, 616 (1991).

25Toone,supranote 22, at 23

288 \Washington v. Davis426 U.S. 229 (1976).
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Generally, government officials need only a i
instance, one is unlikely to succeed on an equal protection claim that challenges the differences

in the way prisorofficials treat inmates in segregation and inmates in the general population, or

the different ways in which inmates and Aamates are treated, because there are rational

reasons to treat these groups differently (e.g., security, punishiffent).

A stronger, more difficult standard applies to racial discrimination or discrimination based on

national origin®®® Such discrimination violates the Constitution unless it is necessary to serve a
Acompelling state interest @OheSdapterme dowtdnastheldr est r
that prison officials may not segregate inmates based on race unless it is necessary to maintain
security and discipliné®

To meet the standard applied to gender discrimination, government officials must show that the
discrimnati on fiserves i mportant governmental obj e
empl oyed are substantially rel @Wwhdnmaleand he ach
female inmates in the same facility are treated differently, a court will reofficzls to meet

this standard and show an important need for the discrimination. However, when inmates

chall enge di fferences at separate mendés and w
challenge on the ground that the groups are not simaitlated"

Discrimination based on sexual orientation receives only ratlmsb review under the Equal
Protection Clause. However, the Supreme Court has indicated that the government may not
di scriminate based sol elogenaion®*hostility to a p

7. Due Process
The Due Process Clause prohibits the government from depriving a person of liberty or property

Awithout du e ?*pinmateséhave limitetl rightewhendt comes to deprivations of
their liberty and propert§®*

287 Toone,supranote 22, at 24.

288 piscrimination violates the prison employee code of ethical conduct. DOC Policy # 202.01a, Code of Ethical
Professional Conduct. T h e DOiGatianlis & basisrighd extergledttoralh t A f r ee d
prisoners. o0 DOC Policy # 808. 05, Environment al and Pr
assignments shall not be denied or granted based on discriminatioDiscrimination is defined as: excising a

di fference in action or process based upon a personds |
behavior may cause that person loks.

289 Johnson v. Californigb43 U.S. 499 (2005) (requiring strict scrutiny for racial sgatien of prisoners in

reception cells)i.ee v. Washingtor390 U.S. 333 (1968) (declaring unconstitutional certain state statutes which

required racial segregation in prisons and jails).

290 ynited States v. Virginig518 US 515, 533 (1996).

21 Toone,supm note 22, at 24 (citingeenan v. Smith100 F.3d 644, 6480 (8th Cir. 1996)ané | i nge v. Depot
Corr,, 31 F.3d 727, 733 (8th Cir. 1994)).

292 Romer v. Evans517 US 630, 6385 (1996);see alsdn re Levenson587 F.3d 925 (@ Cir. 2009) (finding no

rational basis under Fifth Amendment for fAdenying [pl ai
sames ex spouseod) .

23 The Due Process Clause of the Fifth Amendment applies to federal inmates, while the Due Paosessf @e

Fourteenth Amendment applies to state and local inmates.

294Toone,supranote 22, at 25.
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a. Loss of Property

Inmates have circumscribed rights regarding deprivations of their property. Generally, inmates

must ely on state law remedies or administrative remedies, such as grievances and appeals,

when property is lost. Federal civil rights law is often not the appropriate vehicle for challenging

loss of property?® For instance, if prison officials intentionalya k e or destroy an

property, a feder al ci vil rights c¢claim can on
postdeprivation remedy, 0 s u clawtertsactioni®df properydsr t uni t
lostasaresultofanoffeil 6s negligence, there is no due pr

whether any meaningful remedies exi&t.

In order to maintain security, sanitation, fire safety, and good order, jail and prison officials have
wide discretion over the types and amaunit property inmates can keep in their c&ifs.

Officials can even place reasonable limitations on the amount of legal papers and books an
inmate can posses¥.

b. Disciplinary Sanctions, Segregation, and Other Losses of Liberty

AThe touchstone of due process is protection
g ov e r n*fh@he purpose of due process is not to keep the government from acting but to

keep it fom acting in an arbitrary and unfair manf®rWhen an inmate has a liberty interest

that is protected by the Due Process *hause,
other words, they must comply with their own mandatory regulationsiderowtice of a

proposed deprivation of the liberty interest, and provide a reasonable opportunity for inmates to
present their views on the matt&f.

In order to bring a due process claim, an inmate must have a protected liberty interest. Liberty
interes s arise from two sources. First, an i nmat
Due Process Cl aus%Sdimd désr iowat icorug sef. ol i ber t
or degree (or so removed from the original terms of confinementhiyatequire due process

regar dl es s &drinstanca,the Supranve .Court has held inmates have a liberty

interest in avoiding unwanted administration of psychotropic dftigad in avoiding an

involuntary transfer to a mental hospital. However, the existence of a liberty interest does not

preclude prison officials from acting contrary to that interest; rather, if an official takes such an

action, the official must treat the inmate in a fair, 4aobitrary manner.

295 Id

2% Hudson v. Palmer68 US 517, 53634 (1984).
297 Daniels v. Williams474 US 327, 33B2 (1986).
2% Toone,supranote 22, at 25.

299&

30 Wolf v. McDonnell 418 U.S. 539, 558 (1974).

%1 Toone,supranote 22, at 25.
302 Id

303 E

304 sandin v. Conneb15 U.S. 472, 484 (1995).
3051d. at 497 (Breyer, J. dissenting).

308 \Washington v. Harper94 U.S. 210, 220 (1990).
397 vitek v. Jones445 U.S. 480, 4981980).
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Second, a liberty ierest may also arise from a statute, rule, or reguldtfott.is important to

note that undebandin v. Conneprison regulations do not give rise to protected due process
liberty interests unless they ploaa® Fdiat ypi cal
example, tke a prison regulation written usingandatory language g.,shall, will, must) that

provides for certain procedures before inmates are placed in administrative or punitive
segregatiorfr® An inmate would have a liberty interesily if the segregated confinement

A i mp atyieasand significanbhardship on the inmate in relation to the ordinary incidents of
prisoft Iife.o

While there is no universal definition for fa
somethhg significantly worse than fithe most rest
exercising their administrative authority to ensure institutional safety and good order, routinely

i mpose on i nmates s°¥ tndéerthigstandami,iiffiiceals at a @isoh e nces . 0
routinely place inmates in an administrative or punitive segregation unit for various reasons, an
inmate must be subjected to conditions significantly worse than the conditions in that unit to

have a liberty interest:

US.circutourts are split on how to interpret ndthe
articulated inSandin The Fourth and Ninth Circuits look at the conditions in the general prison
population®** The Second and Third Circuits look at typical conditiohadministrative

segregatiori-> The Seventh {Ecuit looks at the conditions of nedisciplinary segregation in a
stateds most % Maska statecduitsshave moraddsessed.this issue, though the

Al aska Supreme Court duspendingoontactvisithieod, whild e mpor ar i
continuing to allow secure visitation, is not so atypical and significant a hardship beyond

ordinary prison |life that 7 implicates a pro

In Sandin the Supreme Court held that, because theement of a Hawaiian inmate in

di sciplinary segregation for 30 days did not
did not have a liberty interest under the Due Process Clfu®mstSandinfit he ri ght t o
disciplinary confinements as b ecome v a®’iButhsomegduss haventseld that o
lengthy administrative or punitive segregation (i.e., six months or longer) can give rise to a

liberty interest? Also, placing an inmate with a particular disability in administrative

This is somet icmeesatceadl |leidb ear tfiys tiantteer est , 6 but such a |
as well.

39515 U.S. at 484.

319 Hewitt v. Helms 459 U.S. 460 (1983).

311 sandin 515 U.S. at 4884 (emphasis added).

#2Toone,swpranote 22, at 26 (citingdatch v. District of Columbial84 F.3d 846, 847 (D.C. Cir. 1999)).

33 Toone,supranote 22, at 2&@7.

314 Beverati v. Smith120 F.3d 500, 504 (4th Cir. 199 Keenan v. Hall83 F.3d 1083, 1089 (9th Cir. 1996).

315 Griffin v. Vaughn 112 F.3d 703, 708 (3rd Cir. 199 Brooks v. DiFasi112 F.3d 46, 49 (2nd Cir. 1997).

31%Wagner v. Hanks128 F.3d 1173, 1175 (7th Cir. 1997).

317 Larson v. Cooper90 P.3d 125, 135 (Alaska 2004).

318 sandin 515 U.S. 472, 486 (1995).

¥9Wagner 128 F.3d at 175.

320 Colon v. Howard 215 F.3d 227, 231 (2nd Cir. 2000Y¥illiams v. Fountain77 F.3d 372, 374 n.3 (11th Cir.

1996) (full year in solitary confinement was fiatypical
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segegation may give rise to an atypical and significant hardship in relation to other inmates in
administrative segregatidh® Other forms of restraint, such as strapping an inmate down in
four-point restraints, may also give rise to a liberty intetéstowever, transferring an inmate
from one prison to another, even to a prison with more restrictive conditions of confinement,
usually does not?® In Alaska, because prisoners have a constitutional right to rehabilitation, an
inmatedoeshave an enforceablibkrty interest when transfer is considef&d.

It i s important to note that despite Al askan
liberty interests regarding transfer are somewhat limited. Decisions of prison authorities relating

to classification of prisoners are completely administrative mattérgherefore, an inmate has

no due process rights beyond the expectation of fair and impartial allocation of the resources of
the prison system to its chargé8.

8. Right to Be Free from Exessive Force and Other Abuse by Prison Officials

The U.S. Constitution protects all Americans from the use of excessive force by government
officials, but different provisions dghe Constitution apply depending on when the use of
excessive force occurs.

a. Excessive Force against Pretrial Detainees

The Due Process Clauses of the Fifth and Fourteenth Amendonehiisit excessive force
against pretrial detainees, people who are held in jail awaiting trial on criminal cfdrges.
Different standards for the use of force against pretrial detainees apply in different cifbeits.
Secondfourth, Fifth, Tenth, and EVenth Circuits have adopted timalicious and sadistic
standard®®® This is the same standard that agplio convicted inmates in aikcuits, as
described in Part 1.B.8.b belgt#’ The Eighth and Ninth Circuits employ thbjectively
unreasonabletandad for the use of force against pretrial detaingessamestandard used in

For Alaska prisoneris segregation, the classification committee shall hold review hearings within 30 days after
the first hearing and every 30 days thereafter for as long as the prisoner remains in segregation. At this hearing, the
institution must demonstrate that condisastill justify segregating the prisoner.

321 Serrano v. Francj8845 F.3d 1071107879 (9th Cir. 2003) (wheelchabound inmate in nowheelchair
accessible administrative segregation suffered atypical and significant hardship in having to dragrse)f
322 illiams v. Benjamin 77 F.3d 756, 769 (4th Cir. 1996).

32 0lim v. Wakinekona461 U.S. 238 (1983).

324 Brandon v. State938 P.2d 1029, 1032 (Alaska 1997).

325Rust 582 P.2d at 134.
326 |d

%27 The Fifth Amendment applies to federal pretrial detainebie the Fourteenth Amendment pertains to state and

local detainees.

328 SeeMurray v. JohnsorNo. 055338 pr, 2010 U.S. App. LEXIS 3499, at #3 (2ndCir. Feb. 22, 2010)ennell

v. Gilstrap 559 F.3d 1212,1217 (1.Cir. 2009) (force applied maliciousd sadistically to cause harm does

fishock the conscienced and i s eSawersysGreere 3ulnéd eFre dt.h eA pFpoduxr
717 (1Qh Cir. 2008);1ko v. Shreve 535 F.3d 225, 239 (@ Cir. 2008);Valencia v. Wiggins981 F.2d 14401446

(5th Cir. 1993).

329 seeWilkins v. Gaddy 130 S.Ct. 1175 (@ Cir. 2003).
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police brutality case’ The remaining circuits and the Alaska statarts have not yet
enunciated the standard they employ

b. Excessive Force against Convicted Inmates

The Eighth Amendment, not the Due Process Clause, applies to excessive force claims filed by

convicted i nmates. Prison staff wviolate the
sadisticallylu s e force to cause harm, o even3f the pri
Prison officials are, howefaiteafforttopmaintamiandt ed t o u

restore ¥fisMai pcioesdand sadisticd means evil,
another. If an inmate fails to show that the official who used force against him acted maliciously
and sadistically, the claim will not succeed.

To show malicious and sadistic inteimmates can offer the words and actions of prison

officials. An official may reveal malicious and sadistic intent by saying certain things while

using force. For example, the official might taunt the inmate or say something to indicate that he

is enjoying what he is doin® or might say something that reveals an improper reason for the
force (e.g., @AThis will t e&%tButpysonofidasraely | e a g
make such revealing statements, at least in front of the inmatestagaams they are using

force. Therefore, an inmate mustpdino an of fi ci al 6 sshabhetbrshewas as e

thinking 3%

An inmate must prove that the force used was not justified by any legitimate law enforcement or
prison management need,veas completely out of proportion to that né&dThese factors are
used to determine whether an official used excessive force:

the need for force;

the relationship between the need for force and the amount of force used;
the extent of the injury sufferday the inmate;

the extent of the threat to the safety of staff and inmates; and

any efforts made to temper the severity of a forceful respShse.

arwnE

330) olli v. County of Orange351 F.3d 410415 (9th Cir. 2003)Andrews v. Neer253 F.3d 1052, 1060 (8th Cir.

2001) (citation omitted).

31wilkins, 130S.Ct. at 1179 (quotingludson v. McMillian 503 U.S. 1, 9 (1992)see alsdreats v. Morgan308

F.3d 868872 (8th Cir. 2002) (rejecting the legality ofusmgd pepper spray on prisoner wh
any personbds safety or threatened prison securityo).
%2 Hudson 503U.S. at 7.

33 See, e.g Estate of Davis v. Deldl15 F.3d 1388, 1392, 1394 (8th Cir. 1997)

334Toone,supranote 22, at 31.

33> valencia v. Wiggins981 F.2d 1440, 1446 (5th Cir. 1993).

33%whitley v. Albers 475 U.S. 312, 3221 (1986).

337 Although the Supreme Court adopted several of these factdvhittey (See475 U.S. at 321), different circuits

have enunciated the factors in slightly different waSee, e.g.Santiago v. Wells599 F.3d 749, 757 @ Cir.

2010) (relying on all fivdactors in its determination of excessive for¢@rdenasv. Lewjs 66 F. Aghpdx 86,
Cir. 2003) (enumerating all five factors with the excl
responseo). Al s o, decisiondnd/ilkinshet Bepf amé o€Couegasdi ng the e
injury must be interpreted according to the Courtédés r ul
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The following are examples where courts have ruled that prison officials used excessive force:

. After a shacled inmate went over the time limit on a phone call, officials beat, choked,
threatened and slammed him against a Hall.

- During a cell extraction, guards administered a severe beating to an inmate who had been
incapacitated by the shock from an electrietsh*®

. After an inmate disrupted a disciplinary hearing, guards wrapped a towel around his neck
and choked him until he was nearly unconscﬁﬁ‘%s.

. After an i nmate made excessive noise, a gu
bashed his head reggedly against the cell bars, and then applied a chokehold that left the
inmate unconsciou¥!

While the above examples are useful, it is important to note serious injury alone is not

dispositive of an excessive force claim. The core judicial inquianiexcessive force claim is

not whether a certain quantum of injury was sustained, but rather whether force was applied in a
goodfaith effort to maintain or restore discipline, or maliciously and sadistically to cause

harm3*? In other words, whiletheextnt of i njury may fAprovide som
of force applied, 0 an inmate who i s beaten ha
excessive force claim merely because he was lucky enough to escape without seriotfs injury.

c. Failuret o Stop Other Official sd Excessive

Officials who watch excessive force take place have a duty to intervene and stop the excessive
force from continuing** If they fail to do thisthey are liable for the injuries that result. The
less stricdeliberate indifferencstandardapplies to such claims

Higherranking officials who gpervise officials known teegularly use excessive force may also
be held iable for the violations ithe highefranking officialswere personally involved in the
violation, established a policy that led to the violation, or were deliberately indifferent to the risk
that the officials they supervised would commit such a violafion.

d. Corporal Punishment

Corporal punishment involves the intentional infliction of physical pain. Examples of corporal
punishment include paddling, whipping, and spanking. The American Correctional Association

338 Toone,supranote 22, at 33 (citin@rooks v. Kyler 204 F.3d 102, 16406 (3rd Cir. 2000)).

339 Toone,supranote 22, at 3 (citing Skrtich v. Thornton267 F.3d 1251, 12538 (11th Cir. 2001)superseded by
280 F.3d 1295 (1th Cir. 2002)).

340d. (citing Burgess v. Moore39 F.3d 216, 2118 (8th Cir. 1994)).

311d. (citing Valencia v. Wiggins981 F.2d 1440, 1447 (5th Cir. 93)).

%42 Wilkins, 130 S.Ct. at 1178.

3431d. at 117879.

344 Toone,supranote 22, at 34 (citin@ u r h a m v ,97 IN3d 86%,8867 (6th Cir. 1996) aRdbins v.
Meecham 60 F.3d 1436, 1442 (9th Cir. 1995)).

351d. at 39 (citingBlyden v. Mancusi186 F.3d 252, 264 (2nd Cir. 1999) avigughan v. Ricketts359 F. 2d 736,
741 (9th Cir. 1988)).
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states fil n nph yesviecnal ifsorce justifiable &% puni shi
The Supreme Court has not condemned corporal punishment this roundly, but the Court has
deemed many types of corporal puni shment to 0
contemporary concepts of decency, human dignity, and precepts of civilization which we profess
topossess’ The Cour t hamdcuffiginmates th théfence and to cells for long

periods of time, ... and forcing inmates to stand, sit or lie on csitesps, or otherwise

maintain awkward positions for prolonged periedsas exampl es of i mper mi s
punishment*® Despite a lack of clarity from the courts on what does or does not constitute

corporal punishment, prisafficials may not use force against an inmate toigluthem for

earlier misconduct. ®h afterthe-fact force isconsidered troubling because often ihet

Aapplied in a good faith efort to maintain o

e. Restraints

Restraints are physical devices that keep inmates from moving part of their bodies. Limited use
of restraints (i.e., handcuffs andleg and belly chains upon arrest orembeing transferred) is
constitutiona>® Constitutional use of merrestrictive restraint devices (restraint chairs,-four

point restraints) depends on the circumstartetlse of these restraints can have serious

physical and psychological effectg. Physical effects include loss of blood circulation, loss of
oxygen, andramping, while the inability to move around can injure the psyche over time,
causing psychological effects® Because of these potential effects, officials may apply

restrictive restraints only when an inmate is out of control and poses an immediatetdang
himself or other§>* The restraints must be removed once the threat passes, and officials may
not place inmates in restraints for the purpose of punishment or to inflict pain.

Inmates should rarely, if ever, be kept in restrictive restraints foe than a few hours. If they

are, they should be constantly supervised by a doctor or other medical personnel. While
restrained, inmates should receive necessary medical care and be allowed to use toilet facilities
and perform basic hygierie>

Pregnantnmates present a unique and complicated challenge for correctional institutions. This
challenge is exacerbated when inmates go into labor. In a recent decision, the Eighth Circuit
determined fAan inmate in t he fntclearlevidencetttpe s o f
she is a sec 0P Whilgthisoholdiny is Vegy fiaespecific, shke ratipnale that

shacklng a woman during labor violatdse Eighth Amendment, the basic concept of which is

346 AMERICAN CORR. ASSIN, STANDARDS FORADULT CORRECTIONAL INSTITUTIONS, 56, (4" ed. Victor Graphics
2003.

347 Hope v. Pelzer536 U.S. 730, 742 (2002) (citati@mitted).

3814, (quotingGates v. Collier501 F.2d 1291, 1306 (Cir. 1974)).

349 Hudson v. McMillian 503 U.S. 1, 7 (1992).

#%Toone,supranote 22, at 41.
351 Id

352 u
353
354 E

3% Stewart v. Rhode#73 F. Supp. 1185, 1193 (1979).
3¢ Nelson v. Corr. Md. Serv, 583 F.3d 522, 534 {8Cir. 2009).
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the dignity of woman, is notewortiy’ Alaska provides proper pneataland postnatal care for
pregnant inmates and new mothers, but the state courts have not spoken on the issue of
restraining inmates during lab&t

f. Sexual Assault and Harassment

Forcible sexual assault by a jail or prison official is excessive force. Prison officials are allowed
to use a certain amount of force in order to restore or maintain security or discipline, but there is
no figood faith ef fddrstcitpd imeodt dme odhAaidmatent aai s e
Ahas a constitutional right to be secure in h

bY

guards, o especially when ¥hat attack is forci

It is also improper for officials teexually harass inmatédo touch them improperly or make

vulgar or sexually explicit comment&: However, courts generally do not treat verbal

harassment by itself as a constitutional violaffSnThe American Correctional Asciation,
meanwhile, has iplementeg ol i ci es and procedures that #Apr o
corpor al puni shment, personal i njouamuchmdré s eas e
sweeping statement of protem than that endorséxy the courts®

9. Right to BeProtected from Assault by Other Inmates

The Eighth Amendment requires prison officials to protect prisoners from violence at the hands

of other prisoner®* The Court based this ruling on the n
into dangerous environmentsad r i ppedéof virt u-prbtécjon ever y me an
andéaccess to outside aid, the gotaeofmmwent and
take its cours&®* Addi ti onally, according to autedinSupr em

prison is simply nopart of the penalty that criminal offenders paytfoeir offenses against

society0®®® Thus, prison officials have a duty to protect inmates from assault by other inmates.

The Alaska Supreme Court has recognized that the state must exercise reasonable care for the

%714, (citing Hope 536 U.S. at 738).

¥8DOC Policy # 808.06(c), Requirement Relating to Female Prisoners, Pregnant Prisoners.
¥°Toone,supranote 22, at 42.

30 Tafoya v. Salazai516 F.3d 912, 916 (#0Cir. 2008) (quotingHovater v. Robinsanl F.3d 1063, 1068 (110

Cir. 1993)).

%1 Toone,supranote 22, at 42STANDARDS OFADULT CORRECTIONALINSTITUTIONS at 14 (written policy,
procedure, and practice prohibit sexual harassment by employees or agentsational facility against inmates or
other employees).

362 austin v. Terhune367 F.3d 1167, 1171 #9Cir. 2004) (citations omitted).

363 STANDARDS OFADULT CORRECTIONALINSTITUTIONS, at 77.

34 Nelson v. Shuffman603 F.3d 439, 446 {8 Cir. 2010) (quotindFarmer v. Brennarb11 U.S. 825, 833 (1994)).
For convicted inmates, this right is based on the Ei ghi
pretrial detainees, this right is based on the Due Process Clause of the Fifth Amendmentdioprietliet detainees
and the Due Process Clause of the Fourteenth Amendment for state and local pretrial detainees.

35 Toone,supranote 22, at 54 (quotingarmer,511 U.S. at 833) (internal quotations omitted).

3% Farmer 511 U.S. at 834 (internal quotai®omitted).
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protection of a prisonero6s | i ttaprisonatwhos@ml|l t h an
danger®’

Prison officials violate the Constitution if
prisonero6s safety, that is, if the official h
happening in the first plac®®® For example, prison officials may be liable if they knew that a

prisoner was at substantial risk of serious harm but ignored that risk and failed to take reasonable
steps in light of the risf° This is essentially the same standard that appliesgoner claims

for inadequate medical care: all inmate cases based on the failure to provide for or protect health
and safety require a prison official to act with deliberate indifference in order to be heldflable.

Courts have recognized a distinctiomnbween a fAsubstanti al ri sk of
everyday risk of harm that comes from being in pri§onAnother way to look at this distinction
is to consider the fistrong | ikelihood of inju

versus the mre possibility of injury that arises from being incarcerated. Even if a prisoner is
physically harmed by another inmate, prison officials will not be held liable if they knew there
was a risk of injury and responded reasonably to thaf ffs€ourts havémposed liability on

line correctional officers who observed an assault or knew of a risk to a prisoner but did
nothing®"%on higherlevel supervisors who made or failed to make policies or failed to act on
risks they knew aboud*and on city or county govemens when an assault resulted from a
governmental policy’>

The ruleconcerning failurgo-protect from inmate on inmate assault is an inmate must prove
that the officials being sueattually knewabout asubstantial risk of serious harrand yet failed
to respond reasonabR/® This breaks down into the four elements needed to show deliberate
indifference:

1. substantial risk of serious harm;

2 . of ficialdés knowledge of the risk;
3. of ficialbés failure to respond reasonahb

37 State v. Johnsor? P.3d 56, 580 (Alaska 2000) (quotinwilson v. City of Kotzebug627 P.2d 623, 628

(Alaska 1981))seeals® . R. v . St at, #44 P.30d31,0485 (Alakka 2009) (citiBtate v. Johnsgr2

P.3d at 5960)).

%8 Farmer 511 U.S. at 8387.

391d. at 847.

3705ee, e.gPeate v. McCanr294 F.3d 879 (7th Cir. 2002) (essentially rearming prisoner who attacked plaintiff,

leading to a second attack, showed deliberate indiffereGegtu v. Jone93 F.3d 839 (5th Ci2002) (guards

allowed prisoner out of his cell to attack another prisomémjton v. Cockrell 70 F.3d 397 (5th Cir. 1995) (staff

failed to protect prisoner from attack despite his grievances requesting protegkiomer v. Uphoff 234

F.Supp.2d 12080. Wyo. 2002) de factopolicy of failing to investigate assaults constitutes deliberate indifference).

371 See, e.g.Brown v. Hughes894 F.2d 1533, 1537 (11th Cir. 1990).

32 Farmer 511 U.S. at 8445.

373 See, e.gAyala Serrano v. Lebron Gonza)@99 F2d 8, 14 (1st Cir. 1990).

37 See, e.g.Redman v. County of San Dieg@42 F.2d 1435, 14448 (9th Cir. 1991)see alspDurrell v. Cook 71

F. Appdx thCli8r,. 721090 3()9 ( Ei ghth Amendment violation is est
dsregard[ ] an excessive risk to inmate health or safet
such as rape by a cellmate).

375 See, e.gBerry v. City of Muskogee900 F.2d 1489, 14999 (10th Cir. 1990).

378 Toone,supranote 22, at 55

Al aska Pri soneOcwlie2@®0 ght s Gui de 52



4. causation and jury.

Failureto-protect claims usually arise in two contexts, which sometimes overlap. The first
involves a prison officialdés failure to respo
individual prisoner, such as when an attacker gfghrkatens a victim, when an official

encourages an attack, or when an official withesses an attack but fails to stop it. The second
concerns prison conditions or practices that create a dangerous situation for prisoners, such as
failure to control tool&and weapons within the facility, overcrowding, and understaffing.

It is also important to realize sometimes a victim is unusually vulnerable or an attacker is
unusually dangerous. Some inmates are obviou
informants or fAsnitches, 0 the mentally i1/ [
or transsexual inmaté&’ Prison officials must take reasonable measures to protect such

inmates, but courts may not find officials deliberately indifferagriess the inmate personally

put them on notice of their particular vulnerability and asked for protelséfore the assault

occurred®’®

Prison officials should respond to a legitimate request by placing the inmate in protective
custody (administrativeegregation). Additionally, as a general matter, prison officials have a
duty to initially classify inmates based on, among other things, the likelihood that they will
commit violence or be the victim of violence.

Just as some inmates are prey, other§igrer e d H°tPdsors aré full of dangerous, violent

people, and prison officials do not have to isolate every inmate that has the capacity for violence.
However, officials may not ignore an inmateds
placea known predator in a position where he can continue to prey on other iffliegesh

action would constitute deliberate indifference if harm occurred. Also, as stated above, the
prisonbés classification systemsslopase ariskdoe par at

the safety of other inmates from the rest offitisonpopulation®*

10. Right to Humane Conditions of Confinement

Under the Constitution, prison conditions mayibe est r i cti ve and even har
have to be *%Bugpniooersta@ bonhstitutionabytitled to environmental

conditions that do not pose serious risks to health and s&etyditions, therefore, must meet a

certain standard.rPet r i al detainees and convicted i nmat e
conditions & confinement. o

771d. at 6263.

781d. at 63.

39 Toone,supranote 22, at 62.

3804, (citing Frett v. Virgin Islands839 F.2d 968, 9789 (3rd Cir. 1988) (other citations omitted)).

31! jones v. Diamond336 F.2d 1364, 1374 (5th Cir. 1981).

332 Rhodes v. Chapmat).S. 337, 347, 349 (1981armer v. Brennarb11 U.S. 825, 832 (1994xby v. Clark 100
F.3d 502, 50 5Prisong, df co@serare ndt Hild®hotel§. And disciplinary segregation units within
prisons are not like rooms at a Motel 6. Buen nasty prisoners cannot be knowingly housed in ghastly conditions
reminiscent of the Black Hole of Calcutta. o).

%83 Farmey 511 U.S. at 832.
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For convicted inmateshe Eighth Amendmerii c r uel and unusuimposesa ni shm
duty on prison officialogd conpi oeimeéeatfiilumbmae d
Aensure that i nmates receive adequate food, ¢
reasonabl e measures to gUu¥ Foapratrial detateésgthedeef et y o
Process Clausgrovidesat least as much protection as the Eighth Amendifférithis means

that, if a pretrial detainee can prove what it takes to win an Eighth Amendment conditions of
confinement claim(i.e., that prison officials were deliberately indifferent to a substarisklof

seriousésréarm the inmate should be able to prevail on a conditions claim under the Due Process
Clause:

a. Elements of a Right to Humane Conditions of Confinement Claim:

The elements of a claim alleging a violation of the right to hunsanditions of confinement
are: (1) deprivation of a basic human need; (
failure to respond reasonably; and (4) causation and injury.

Basic human needs include:
1. sanitation and hygiene;

Basic elements of saation and hygiene involve many thing$. For example,
inmates are entitled to:

. adequate toilet facilities, including a working toilet in each cell in which an
inmate is confined

. regular access to working showers

. basic hygiene items (toothbrush, toothpashaving supplies, sanitary napkins,
soap, towel, running watéfy

. sanitary food preparation and servfte

. working plumbing®

3414, (quotingHudson v. Palme®68 U.S. 517, 526 (1984)).

385 Revere v. Massachusetts Gen. Hpdp3 U.S. 239244 (1983).

386 Toone,supranote 22, at 107 (citinGacramento v. Lewj$23 U.S. 833, 8480 (1998)).

37 Toone,supranote 22, at 1186. SeealsoPalmer v. Johnsori93 F.3d 346, 352 (5th Cir. 199%arper v.
Showers174 F.3d 716, 717, 720 (5th Cir. B99Bradley v. Puckett157 F.3d 1022, 1025 (5th Cir. 1998).

388 Flanory v. Bonn604 F.3d 249, 255 {6 Cir. 2010) (recognizing cognizable claim under Eighth Amendment
when inmate was denied toothpaste for 337 days).

389 SeePhelps v. Kanoplag808 F.3d 1802nd Cir. 2002) (depriving inmate of nutritionally adequate diet for two
weeks gave rise to actionable Eighth Amendment cldRainos v. Lamm639 F.2d 559, 5731 (10th Cir. 1980)

(failing to provide inmates wi tihcludes ruttoralyadequatdhfeod i | i t at i
prepared under sanitary conditions, constituted Eighth Amendment viol&i@ke v. Velascp207 F.Supp.2d 809
(N.D. 111 . 2002) (refusing to grant summar ynthisdgment o]

recovery from illness).

399 DeSpain v. Uphoff264 F.3d 965, 977 (10th Cir. 2001) (exposing inmates to flooding and human waste raised

viable Eighth Amendment claimJackson v. Duckworth 955 F. 2d 21, 22 (7th Gtir. 199:¢
as truthful, iit would be considered barbarous to i mpr.i
Bl ack Hol e Wiliam€wa Griffin,t t9%5.20 )F;,. 2d 820, 825 (4th Cir. 1991)
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. protection from infestation by insects, rodents or other vetfin.

clothing and bedding;
protection from extreme temperaturés;
clean air®®

clean water>*

abrwn

sufficiently described unsanitary and overcrowding conditions within the facility, including waste flooding into the
showers)McCord v. Magqig 927 F.2d 844, 847 (5th Cir. 1991) (forcimgriate to choose between standing, or
lying or sitting down in foul water and refuse raised a viable Eighth Amendment claim);
#¥Gaston v. Coughlin?49 F.3d 156, 166 (2nd Cir. 2001) (concluding Eighth Amendment claims of rodent
infestations and unsanitary condi t i oJacksorrvi Dudkworttesst si de p |
F.2d 21, 22 (7th Cir. 1992) (allegedly forcing inmaitet!l i ve wi t h drinking water cont ai
which would eventually turn into | i tWiliaes\ Griffic 82f 1 i es 0 s
F.2d 820, 825 (4th Cir. 1991) (finding infestations of insects and vermin, alleigeallyn to prison officials,
constituted Eighth Amendment violatiofjpuldsv. Corley 833 F. 2d 52, 54 (5th Cir. 19
Eighth Amendment claim alleging he was forced to sleep on a cold ground while rats crawling over him was
prematue).
392Excessive heaVasquezv. Frank 209 F. A pth@irx20@BBReece v5QrdgpF0 F. Sipp. 1297,
1304 (D. Kan. 1986).

Excessive colBouldsv. Miles 221 F. A pth@rx20®2(d@lowin@ 2p8sorerao be exposed to
extreame temperatures may violate the Eighth Amendment and thus complaint should not have been dismissed);
Gaston v. Coughlin?249 F.3d 156, 1685 (2nd Cir. 2001) (exposing inmates to freezing andzeub temperatures
stated an Eighth Amendment clairBjixon v. Godinez 114 F.3d 640, 642 (7th Cir. 199holding prisoner could
bring claim stating inhumarconditions wherindoortemperatures averaged about forty degrees)
33 nadequate ventilatiarBlay v. Reillyy, 241 F. Ap p'Gix 20672 (Rnpwing Ribtiff Wotked in an
enclosed, poorly ventilated prep room, which caused him serious respiratory distress, was sufficient to put
defendants on notice about inadequate conditidfe®inan v. Hall83 F.3d 1083, 1090 (9th Cir. 1996) (holding that
air dtsead uwi th the fumes of feces, urine, and vomito cold
Eighth Amendment).

Toxic or noxious fumeslohnsorEl v. Schoemehl878 F.2d 1043, 10585 (8th Cir. 1989) (spraying pesticides
into housingunt s and refusing to admit which chemicals were b
indifference);Cody v. Hillard 599 F. Supp. 1025, 1032 (D.S.D. 1984) (inadequate ventilation of toxic fumes in
inmate workplacesp f f 6 d i n pnaartton adhardiroun@8¥04-2@d 912 (8th Cir. 1987) (en banBut see
Givens v. Jone®00 F.2d 1229, 1234 (8th Cir. 1990) (no Eighth Amendment violation where prisoner suffered
migraine headaches as a result of noise and fumes during three weeusimg unit renovation).

Exposure to seconlddandsmoke Helling v. McKinney 509 U.S. 25, 35 (1993) (recognizing an Eighth
Amendment claim where i nmateds c elTaaa White49b.3del2B, fi ve pa
427-28 (&h Cir. 2005) (permitting inmates and officials to smoke insomo ki ng wunits, while igno
known smoke allergy, viol at eAkinsomvnBaylor 316 F.38 P57,1265/3rd&me n d me n
2003) (housing inmate forseven monihs t h ficonstant 06 s moker s Hsling;tReily anal ogo
v. Grayson 310 F.3d 519, 521 (6th Cir. 2002) (finding inmates have a right to be removed from smoky
environments).

Exposure to asbestod.S. v. Little 308 F. A-pOpikxCir22808),(expgpdng inmates to

asbestos created conditions which could be expected to cause the inmates serious injury Bodedith);L ennon
914 F.2d 1459,14684 (11t h Ci r . 1990) (ignoring iemshestosiddes r equest
dorm showed deliberate indifferencdBut seeMcNeil v. Lane 16 F.3d 123, 125 (7th Cir. 1994) (exposure to

Aimoderate | evels of asbest os oMchdildppears to bevthe érétimalengtine e Ei g h
ofSeventh€Cr cuit cases affirming that MfAasbestos abounds in
|l evels Ais a common fact of contemporary |ife and cann

unusual p \Christepheme Bus384 F.3d 879, 882 {fi Cir. 2004) (quotingMcNeil, 16 F.3d at 125).

Other circuits have not yet imposed such stringent limitations on asbestos claims.

394 Jackson v. Duckwortt955 F.2d 21, 22 (7th Cir. 1992) (alleging drinking water was full of smatkbA@rms

that eventually turned into smal/l bl ack flies was suf f]
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lighting;*%°

protection from excessive noide:
accident reventioiif’,7

exercise™®

10 food,;

11. sleep399

12.adequate living space/no overcrowding.

© 00N

Under Alaska Department of Corrections policy, as mandated I§§i¢laeyFinal Settlement
Agreement'® prisoners have certain rights relative to the conditions of their confinement,
including:

. single or double cell occupancy and/or supervised dormitories;

. clean and orderly surroundings;

. adequate toilet, bathing and laundry facilities;

. adequate lightingyeating, and ventilation;

. compliance with state, federal, and local fire and life safety laws and regulations;

Amendment);Jackson v. Arizona885 F.2d 639, 641 (9th Cir. 1989) (finding an allegation that drinking water was
polluted was noa frivolous claim).
39 Keenan 83 F.3d at 10991 (finding Eighth Amendment violation where fluorescent lights allegedly shone into
prisoner 6s c edbptowibvdSpdlimant53 Fa2d d78,w93BVCi r . 1984) (AAdequate |
of the most fundamental attributes of O6adequate shelt el
3% Keenan 83 F.3d at 1090 (holding inmates, while not necessarily entitled to absolute quiet, must be housed in an
envilorme nt Areasonably free from excessive noiseodo) (citat]
397 This includes lack of fire safetiloptowit v. Spellman753 F.2d 779, 784 (9th Cir. 1985) a@dtes v. Collier
501 F.2d 1291, 1300, 1305 (5th Cir. 1974), &sl of injury or death in th event of an earthquakipnes v. City
and County of San Francisc®/6 F. Supp. 896, 9680 (N.D. Cal. 1997).
3% prisoners are constitutionally entitled to-oditcell exercise.Thomas v. Ponde-F.3d-, 2010 WL 2794394, at
*5 (9th Cir. July 16, 2Q0) (denying inmate outdoor exercise for almost fourteen months was a sufficiently serious
deprivation for Eighth Amendment purposd3glaney v. DeTella256 F.3d 679 (7th Cir. 2001) (denying all -adt
cell exercise for six months violates Eighth AmendthePerkins v. Kansas Dept. of Cqrt65 F.3d 803, 810 (10th
Cir. 1999) (denying an HI\positive inmate all access to exercise for many months after he spit at two guards raised
a viable claim)Divers v. Dept. of Corr.921 F.2d 191, 194 (8th Cir. 199@)leging recreation of only 45 minutes
per week raised a constitutional claim).

Most courts have held that five hours of exercise per week is the constitutional minBeeme.g.Davenport
v. DeRobertis844 F.2d 1310, 1315 (7th Cir. 1988)dre gni zi ng a constitutional right
exercise per weekBpain v. Procunie600 F.2d 189, 19900 (9th Cir. 1979) (sameJoussaint v. McCarthy597
F. Supp. 1388, 1402, 1412 (N.D. Cal . min);a4 ¥ 6dackhnopal édai
revoéd i n par t 80bm2d ad8th(eth Cir.gle86)u Modtsourts have upheld curtailment, or even total
elimination, of outof-cell exercise for short periods under emergency circumstagess.e.g.Davenport 844 F.2i
at 1315 (permitting exceptionstothe flkeour mi ni mum for fAfractious i nmateso).

Courts differ on whether prisoners are entitled to outdoor exergisel oussaint v. Yockey722 F.2d 1490,
149293 (9th Cir. 1984) (yesBpain 600 F.2d at 19200 (yes)but seeMartin v. Tyson 845 F.2d 1451, 1456 (5th
Cir. 1988) (no)Clay v. Miller, 626 F.2d 345, 347 (4th Cir. 1980) (no). The Ninth Circuit recently held restricting
an inmatebds access to outdoor e x the Kighte AmeddmentNorwoodsvaf et y ¢ «
Vance 591 F.3d 1062, 107019Cir. 2010).
39 Harper v. Showersl74 F.3d 716, 720 (5th Cir. 1999) f@as | eep undoubtedly counts as
needs|[,] 0 sleep deprivat i on BupseeChnlinvvThalef a847the Eppdx h98\i
¢6thCcir. 2009) (alleging unsupportive mattress does not ¢
for sleep).
0 Seeinfra Part III.A.
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. awholesome, properly prepared, nutritionally adequate diet;

. health care services comparable in quality to those locally available to the general
public;

. access to both indoor and/or outdoor recreational opportunities and equipment;

. safe environments;

. personal choice regarding grooming and appearance limited only by institutional
requirements for safety, identification, hygiene, and/or security;

. the right of pretrial detainees to wear their personal clothing, except when in punitive
segregation or in administrative segregation pending investigation of a disciplinary
infraction, or under circumstances where security considerations require a clothing

restriction?®!

In light of theClearyclass action suitfiled largely in response to overcrowding and conditions
of confinementthe DOC has established comprehensive policies relating to conditions of
confinement that account for all of the constituéibconcerns listed abov&

To prevail on a claim regarding conditions of confinement, an inmate must establish that the
deprivation he or she was “Jhanssteedeptivatioovas fs uf
shoul d b é&ofire xfitsroemeet dhld cauge ah dutsitle olserver to react with surprise

or hd*fiRoudi ne discomforto does not meet this
Apart of the penalty that cri mi nafHowWefeender s
prison officids may not deprive an inmate of any constitutional right simply by calling their

depri vat i o Therenustbegeedtdr mexud between the deprivatimd some

penological intereshanme r el vy what a correctiobalkodtacil ity

In assessing the seriousnesa deprivation, the main factor courts will examine is the duration
of the deprivation. Courts often conclude that conditions that would otherwise violate the
Constitution are acceptable because they onlyddstea short whilé®® According to the

Supreme Court, AA filthy overcrowded cell and
and intolerably cr* edweverparserious deprisation of a basimhurias . 0
need would violate thedhstitution even if it did not last very long, while a condition that might

not normally violate the Constitution might become unconstitutional if it peféfs&ome

examples of what may or may not classifa serious deprivation of a basic need atedis

below:

41 DOC Policy #808.05, Environmental and Programmatic Rights.a complete list of rights, see
http://www.correct.state.ak.us/corrections/pnp/pdf/808.05.pdf

92 Seeinfra Part I11.G,

403 Farmer v. Brenngrb11 U.S. 825, 834 (1994).

04 Hudson v McMillan, 503 U.S. 1, 9 (1992).

“%Toone,supranote 22, at 108Seeals@ 0 | den v . St a 2040 WLRZOHIB3 at '@ {Alagka uly 14,

2010) (reiterating that a serious deprivatliidnréstrips al
decenciesd) (citation omitted).

40 Rhodes v. Chapma#d52 U.S. 337, 347 (1981).

“’SeeThomasv. Ponder at *10 (Ait is difficult to conceive of ho
may be deemed r easonabl anpletelyruenacessanyaa maidtaining orde@.t i on was ¢
“%® Toone,supranote 22, at 109.

99 Hutto v. Finley 437 U.S. 678, 6887 (1978).

*19Toone,supranote 22, at 109.
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. Prison official violated the Eighth Amendment by keeping inmates outdoors in
brutally cold weather without hats or gloves for one to two hrs.

« Threeday confinement in a Acrisi s managemen
excrementon thedbrwasnoas uf f i ci ently fiextremeodo depr |
Eighth Amendment clairf:?

. Two nutritionally adequate meals per day did not violate the Eighth Amendfient.

. Sleeping on the floor without mattresses for one night was not an impermissible
purishment for detaineé$?

. Cell containing excrement and vomit did not violate the Constitution because the
conditions lasted only 24 houfs.

. Officials who limited an inmate to flushing only twice per hour did not give rise to a
deprivationo f t h e righntorbasicesahigation and hygieHé.

. Death row temperatures above ninety degrees, with little ventilation and high
humidity, exposed inmates to high risk of healated iliness in violation of Eighth
Amendment!” however, temperatures in the reijhties with a ventilation system,
though uncomfortable, did not violate the Eighth Amendrrént.

The Ninth Circuit has taken the position that
violate the Constitution fiondiyngd; scuocrhv edresperliyv,
deprivations of Afshelter, f ood, drinking wate
if they only last for a short period of i€ Thi s f ol l ows the theory tha
particular need, the shorterthetime can b® withhel d. o

“11 Gordon v. Faber973 F.2d 686, 6888 (8th Cir. 1992).

“12 Davis v. Scott157 F.3d 1003, 1006 (5@ir. 1998).

“13Green v. Ferrell801 F.2d 765, 7231 (5th Cir. 1986).

“14 Antonelli v. SheeharB1 F.3d 1422, 1427, 1430 (7th Cir. 1996)

“>Whitnack v. Douglas Countyl6 F.3d 954, 958 (8th Cir. 1994).
“®Barnesv.Wiley 203 F. ApphiCk.20089, 941 (10
“I7 Gates v. Cook376 F.3d 323, (5th. Cir. 2004)

“18 Chandler v. Croshy879 F.3d 1278, 1297298 (11th Cir. 205)

19 Johnson v. Lewis217 F.3d 726, 732 (9th Cir. 2000).

420 Hoptowit v. Ray 682 F.2d 1237, 1259 (9th Cir. 198ahrogated on other grounds Bandin v. Conne515
U.S. 472 (1995).
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PART Il: PRISON LITIGATION
[. Introduction

Safeguards for the rights Ataska prisoner are found in the UGonstitution and the Alaska

Constitution. The constitutional provisions establishing these rights have their own tests and
standards that must be employed to determine if a constitutional right has, in fact, been violated.

The specific rights affordea tprisoners were discussed in detail in the previous section of this

guide (Part I, supra). What follows is a brief recap of some important concepts pertaining to
prisonersdé rights Ilitigation, as wefedtingas a de
litigation of conditions of confinement claims by prisoners.

As noted earlier, perhaps the mostwelh own pri sonerso6 right is fou
Amendment, which prohibits the infliction of
prisoners'?! The cruel and unusual clause protects inmates from excessive force from prison

of ficials, mandates safe conditions of confin

adequate medical care. The Eighth Amendment also protects against conditigas¢han
unreasonable risk of future harm, as well as those that are currently causirfg’harm.

To establish a violation of the Eighth Amendment, it is necessary to prove two eléroabts
objective, one subjective:

1. Objective a deprivation of a basiauman need (such as food, clothing, shelter, exercise,
medical care, or reasonable safé®)lt is important to note that it is not enough for an
inmate to allege that the Atotality of con
must allege depration of one or more identifiable human neéds.

2. Subjectivedeliberate indifference on the part of one or more defendants. Although
deliberate indifference is an actdalowledge standard, the plaintiff need not show that
defendants knew of a specifisk to her from a specific souré®. Instead, knowledge

can be demonstrated by circumstantial evid
prison official knew of a substanti*®l risk
It is important tonote that there is no deliberate indifference if prison officials
iresponded reasonably to the risf# Bueven i f
this does not mean that any corrective action by prison officials necessarily forecloses a
findingofd el i berate indifference: APatently in

*2Ly.S.ConsT. amend. VIII.

22 Helling v. McKinney 509 U.S. 25, 33 (1993). The Supreme Court has indicated a slight expansion of Eighth
Amendment protections in recent jurisprudengesHope v. Pelzer536 U.S. 73@2002) (intentional infliction of
pain, discomfort, or risk of harm as punishment for past conduct violates Eighth Amendment; cuffing prisoner to
Ahitching post 0peasseEightnAmersimenteviolationpesen without aggravating factors ssich a
denial of proper clothing, water, and bathroom breaks).

23 Helling, 509 U.S. at 3:B2.

“24Wilson v. Seiter501 U.S. 294, 3005 (1991).

2> Farmer v. Brenngrb11 U.S. 834, 843 (1998radley v. Puckettl57 F.3d 1022, 1025 (5th Cir. 1998).

25 Farmey 511 US. at 842.

*27|d. at 844.
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towards remedying objectively unconstitutional conditions do not prove a lack of
deliberate indiffefPence, they demonstrate

The Eighth Amendment applies only to convicpeoners. Pretrial detainees are protected by
the Due Process Clause of the Fourteenth Amendment against any conditions that constitute
fipuni s®nviany tourts have held these two standards are equivalent in the context of
challenges to conditiong oonfinement**

The First Amendment also provides significant safeguards for inmates, including religious

freedom, the right of access to the courts, freedom of association, and protection from retaliation
against prison officials for reporting complarand grievances. When inmatealtdnge an

of fici al 6s thaibFirst Amgrelmentrights orfcivil liberties, courts will apply a
ireasonable relationshipodo tes%? Thiotestdkmawveasmi ne t
theTurnertest, e qui res that any restriction on civil I
l egiti mate perf®®l ogical interests. o

Prisoners also enjoy important protections under the Fifth and Fourteenth Amendments, which
require government officials to provide inraatwith the equal protection of the laws and to
ensure due process of law before depriving any inmate of life, liberty, or prépeBgtween

these protections, different standards apply depending on what class is being affected or what
interest or rights being asserted. For instance, prison officials need only a rational reason for
treating inmates in segregatidifferently frominmates in tke general populatigf** buta much
stronger standard applies when prison officiatgesgate inmates based ocied

classification$® Similarly, prison officials have wide discretion to make decisions with respect

28 Coleman v. Wilson912 F. Supp. 1282, 1319 (E.D. Cal. 199SgealsoBerry v. Petermar604, F.3d 435, 441

(7th Cir. 2010) (finding a doctor who knowingly circumvented an effective remedy in favor of an easier, ineffective

sd uti on showed deliberate indifference to inmateds seri
429 Bell v. Wolfish, 441 U.S. 520, 535 (1979).

43%See, e.g.Simmons v. Navajo County, Arizona-F.3d---, 2010 WL 2509181, at *4 (8 Cir. June 23, 2010);

Minix v. Canarecci597F.3d 824, 831 (7h Cir. 2010);Davis v. Oregon County, MissouB07 F.3d 543, 548

(8th Cir. 2010); Craig v. Eberly 164 F.3d 490, 495 (10th Cir. 1998ouncilv. Sutton 306 F. -3ppo6x 31,
(11th Cir. 2010)seealsoJacobs v. West Feliciana SHefi 6 s, D2p8t F. 3d 388, 393 (5th Cir
detainee's due process rights are at least as great as the Eighth Amendment protections available to a convicted
prisoner. 0).

Not all courts have determined these two standards to be equivalemtyer. See, e.q.Griffin v.
Hardrick 604 F.3d 949, 953{6Ci r . 2010) (AThe |l aw is unsettled as to w
Amendment excessiv@rce claim and an Eighth Amendment exces§iver ce cl aim i s the same. 0

Be sure to check witieer your circuit applies a less demanding standard to the claims of pretrial detainees.

See, e.gBenjamin v. Fraser343 F.3d 35, 51 (2nd Cir. 2003) (stating pretrial detainees need not show Eighth

Amendment del i berate i ndrioftfrearcetnecde fwahielnu rcehdoa Itloe npgrionvgi dfiea s
3 Turner v. Safley482 U.S. 78, 89 (1987).
432|d.

33 Seesupranote 3 (providing a list of constitutional rights enforceable against federal, state, and local governments
and government officials).

34 Toone,supranote 22, at 24.

435 Seesupranote 288.
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to deprivation ofan inmaté property?*® but inmates have stronger due process rights when a
liberty interest is at stak&’

Whatever the originofaprsoner 6 s specific right and whiche:

if that right was infringed upon, enforcing that right in a court must be done in accordance with
the relevant state: the Federal Prison Litigation Reform Act or the Alaska Prlstbgation
Reform Act.

Il. Federal Prison Litigation Reform Act*®®

ThePrison Litigation Reform Act (PLRA)f 1996was intended to curtail frivolous lawsuits

filed by inmates against governmetfficials**° In a sense it has achieved that goal: it has made
it more difficult for prisoners to filenylawsuits in federal court. The PLRA has led to a
significant reduction in new filings by prisoner plaintiffs in federal courts despite the cahtinue
growth of the prison populatidfi® Also, the number of prisons under court order has decreased
significantly*** While the federal courts remaipen to many prisoners who seelchallenge
conditions of confinement and actions that violate their cotistital rights (whethethey seek

injunctive relief or damages), the PLRA has seriously hindered their access to thi§*forum.

This section outlines the major prisoners?®o
substantial litigation surroundgmearly every aspect of the PLRA, but this section does not

3¢ SeesupraPart 1.B.7.a.
37 Seegenerally Part 1.B.7.b.
“3®Thanks to Elizabeth Alexander, the Director of the National Prison Project of the American Civil Liberties Union

Foundation, for allowing the use of her PLRA materi al s.

3% prison Litigation Reform Act of 1995, Pub. L. No.4034 (codified as amended in scattered titles and sections

of the U.S.C.)seealsoH.R. 3019, 104th Cong. (1996). Although PLRA is generally described as containing
restrictions on prisoner civil rights litigation, its scope is somewhat broader. énagieibhas been interpreted to

apply to litigation on behalf of committed and detained juveniles anttipteletainees, as well as sentenced

prisoners.

40 Elizabeth AlexandeRPRISONLITIGATION REFORMACT RAISES THEBAR, Criminal Justice, Winter 2002t 16
[hereinafter Alexander].

441 |d

42 Many inmates choose to file their lawsuits in federal courts. There are advantages and drawbacks to the federal
court system, just as there are to the state court system.

If you believe you would like your clainte be heard in federal court, you may file a complaint in federal
court. If you would like to have your case heard in state court, you may file a complaint in state court. If you wish
to keep your claim in state court, you may make claims only undé&ldls&a Constitution and not under the U.S.
Constitution. If you bring any claims under the U.S. Constitution, even if you also have state constitutional claims,
the Statgor whichever government entity you are bringing suit agamat) seek to have yogtaims noved to a
federal court forum. Thiprocedurd s known as firemoval . 0

Both the state and federal constitutions have similar provisieng., both have a right to due process and
a right against cruel and unusual punishménerally, any plicies that violate the U.8onstitution will violate
the state constitution, though the state constitution may offer more prosgbtimrthe federal constitutior-urther,
some rights, like the right to rehabilitation, are found only in the Alaskat@ditn. Each case is different, so the
choice of filing in federal or state court will not be the same for all cases. Likewise, filing only state lawoclaims
filing federal claims in addition to state law claimsy help some prisoners and not others
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discuss the debates surrounding any particular aspect or allegation of unconstitutionality of the
various PLRA provision§®® Rather, it lays out the rudeof law ofthe PLRA as it stands today.

PLRA restrictions generally fall into two categories: (1) restrictions on the ability of prisoner
litigants to get into court, and (2) restrictions on the relief available in prisoner cases.

A. Restrictions on the Ability of Prisoner Litigants to Gé Into Court
1. Filing Fees and Cost$28 U.S.C. 8§ 1915(b) and (f)(2))

Before the PLRA, any indige prisoner could proceed forma pauperiglFP) in federal court

and be excused from prepayment of court filing fees. Under the PLRA, court filing fees will not

be waived. Instead, thd.RA requires inmates to pay the filing fee in full. A complexiata
requires the prisoner to pay an initial fee o
or the average deposits to his or her prison account for the preceding six fibrifren inmate

does not have the money to pay the fees up fromfedawill be paid over a period of time by

having monthly installments of 20% of the income credited to the account in the previous month
withdrawn from the prisoner*®s account until t

443 Many sections of the PLRA have faced constitutional challenges. Courts have adjudicated the constitutionality of
several provisions, including (1) the provision that permits courts to immediately terminate prison condition consent
decreesseeRuiz v. Urited States243 F.3d 941, 9450 (5th Cir. 2001) (upholding provision against separation of
powers and due process challeng&gler v. Murphy, 135 F.3d 594, 597 (8th Cir. 1998) (upholding provision
against the argument it deprives courts of authoritgteedy constitutional violations@avin v. Branstadl22 F.3d
1081, 108592 (8th Cir. 1997) (upholding provision against separation of powers, due process, and equal protection
challenges); (2) the provision that limits attorney's feesHadix v. Joimson 230 F.3d 840, 8427 (6th Cir. 2000)
(upholding provision against equal protection challenBe)vin v. Black 225 F.3d 36, 416 (1st Cir. 2000)
(same)Madrid v. Gomez190 F.3d 990, 996 (9th Cir. 1999) (same); (3) the provision requiring physical ipgary,
Searles v. Van Bebbe?51 F.3d 869, 8787 (10th Cir. 2001) (upholding provision against due process challenge);
Davis v. District of Columbial58 F.3d 1342, 13448 (D.C. Cir. 1998) (upholding provision against equal
protection and access to courts challengéshner v. Trigg133 F.3d 459, 4684 (7th Cir. 1997) (upholding
provision against equal protection and separation of powers challebgeseWilkins v. Gaddy 130 S.Ct. 1175,
117879 (2010) (although force that causes no discernible injury will likely not be enough to mount a claim, it is the
type of force, not the quantum of injury, that ultimately matters); and (4) the provision that requireggrisone
proceedingn forma pauperigo pay the filing fee in installmentseeTucker v. Branker142 F.3d 1294, 1297301
(D.C. Cir. 1998) (upholding provision against due process, access to courts, and equal protection challenges);
Norton v. Dimazanal??2 F3d 286, 2891 (5th Cir. 1997) (upholding provision against access to courts challenge);
Nicholas v. Tuckerl14 F.3d 17, 121 (2nd Cir. 1997) (upholding provision against equal protection and access to
courts challengesMitchell v. Farcass112 F.3d 183, 148789 (11th Cir. 1997) (upholding provision against equal
protection challengeRoller v. Gunn 107 F.3d 227, 2334 (4th Cir. 1997) (upholding provision against access to
courts and equal protection challengétmpton v. Hobbs106 F.3d 1281, 12889 (6th Cir. 1997) (upholding
provision against access to courts, First Amendment, equal protection, due process, and double jeopardy challenges).
#4.S.C. § 1915(b)(1) states:

The court shall assess and, when funds exist, collect, as a partial payewentourt fees required by law,

an initial partial filing fee of 20 percent of the greater of:

(A) the average monthly deposits to the prisoner?d
B) the average monthly bal ancmeonthperiod he prisonerés
immediately precedinthe filing of the complaint or notice of appeal.

44528 U.S.C. § 1915(b)(2) states:

After payment of the initial partial filing fee, the prisoner shall be required to make monthly payments of

20 percent of the precedingemébsthbsountomeTheedigerd

Al aska Pri soneOcwlie2@®0 ght s Gui de 62



Prisoners seeking IFP status must submit cedtitatements of their prison accounts for the
preceding six montH¥? Prisoners granted IFP status will pay the entire filing fee for complaints
or appealscurrently $350 for filing a federal court civil compldiftand $455 for filing an
appeal’”® This procedure is complicated because it requires the prisarptier like facility to
cooperate administratively in the process by whiclcthets assess tistatubry fee However,

the courts can require the prison administration to provide the necegsamation?*°

An inmateds case wil/ not be dismissed i f fun
states that prisoners shall not be barred from bringing suit or appealing a judgment simply

because they cannot pay; instead, the initial feebmdll col | ect ed HWhien funds
provision applies only to civil actions. Habeas corpus petitions and othguggstent

proceedlngs challenging sentences or convictions are generally not considered civil actions under
the PLRA%! Afteraprisone 6s rel ease, the majority rule is

proceed IFP after satisfying the poverty conditions applicable foprisaners™>?

If the court assesses costs against a prisoner filing a civil suit, such costs are to be collected in the
sanme manner that the initial filing fees are collect®tlA court can, however, exercise its
discretion not to award costs against a prisoner plaffififf.

2. Screening Provisions (42 U.S.C. § 1997e(c)(1))

Under thePLRA, a federal court must screen all suits by prisoners against government officials
and all IFP cases at the outset of litigation. Federal courts are required to dismsg®ntéof
theirown accord without a motion by either party) cases that madus or malicious, that fall

to state a claim on which relief may be granted, or that seek damages from a defendant who is

of the prisoner shall/l forward payments from the pri
amount in the account exceeds $10 until the filing fees are paid.
#4628 U.S.C. § 1915(a)(2).
#4728 U.S.C§ 1914(a). Note the filing fee for an application for a writ of habeas corpus ig.$5.
#4828 U.S.C. § 1913; 28 U.S.C. § 1917 (2010).
449 See, e.gHall v. Stone 170 F.3d 706 (7th Cir. 1999) (holding warden in contempt for failure to forward fees
frompr i soner &8s account) .
45028 U.S.C. § 1915(b)(1), (4).
“lSee,@,Webber v. U.S, P2a4oFe £pth@ni2006RctingDsis b Fethl150
F.3d 486, 4880 (5th Cir. 1998)); )06 Br i e n , 395 F.3d 499,r5@5 (4 Cir. 2005) (citingSmith v.
Angelone 111 F.3d 1131 (4th Cir. 1997Martin v. Bissonette118 F.3d 871 (1st Cir. 1997. These provisions of
the PLRA do not apply to I NS detainees either Qpoas they
v. INS, 106 F.3d 680 (5th Cir. 1997).
42 See e.g, DeBlasio v. Gilmore315 F.3d 396 (4th Cir. 2003n re Smith 114 F.3d 1247 (D.C. Cir. 1997) re
Prison Litig. Reform Act105 F.3d 1131 (6th Cir. 199MMc Gann v. Commér, 96F3d28(2ndSec. Adm
Cir. 1996). ButseeFarleyv. Simpson 178 F. Ap p GCir.2008) (citing&Glaly nv..1 T(ebx as Dep ot
Corr, 117 F.3d 240 (5th Cir. 1997)) (holding that, despi:"
remained subjecbtPLRA filing fee requirementsRobbins v. Switzerl04 F.3d 895 (7th Cir. 1997) (same).
45328 U.S.C. § 1915()(2).
454 See, e.gFeliciano v. Selsky205 F.3d 568 (2nd Cir. 200Qut seeSkinner v. Govorchin463 F.3d 518, 522
(6thCi r . 200 6) prgpdraty & folow 8kinneo, accompaniedigliciang down t hi s road. 0) .
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