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PREFACE 

 

The purpose of this guide is to allow for a clear understanding of prisonersô rights law in Alaska 

and to provide a comprehensive resource for advocates or prisoners seeking to challenge 

conditions of confinement or enforce constitutional rights. 

 

This guide is divided into three parts.  Part I examines the current state of prisonersô rights law in 

Alaska, focusing on ten prominent constitutional rights.  Part II summarizes the Federal Prison 

Litigation Reform Act and the Alaska Prison Litigation Reform Act.  Part III provides an 

overview of some of the major Alaska Department of Corrections policies and procedures that 

implicate prisonersô rights, such as the classification system, grievance process, and prisoner 

discipline system.   

 

 

The Alaska Prisonersô Rights Guide is an informational guide to the 

complicated field of prison law in Alaska. The guide was developed for 

educational purposes. This guide is only updated periodically and may not 

reflect recent changes in the law.  

 

This guide does not cover every area of law that might be needed to 

prosecute a claim. Every legal claim is different, so no guide can substitute 

for the expertise of a knowledgeable attorney. If you believe you may have a 

claim, consult an attorney. It is important to understand that you may lose 

your right to pursue a claim if you do not file a lawsuit or administrative 

complaint before certain deadlines.  Therefore, it is important that you seek 

advice from a lawyer licensed to practice in the State of Alaska if you have 

any questions about filing deadlines or about your legal circumstances 

generally.  You may also wish to contact the following organizations to see if 

one of them they may be able to assist you with your individual complaint:  

the Alaska Bar Association Lawyer Referral Service (800-770-9999); Alaska 

Pro Bono Program (907-529-1360); or Alaska State Ombudsman (907-269-

5290).   

 

 

 

 

Note: The ACLU of Alaska Foundation last updated The Alaska Prisonersô Rights Guide in 

October 2010.  Since then, the existing case law may have changed, and the Alaska Department 

of Corrections (DOC) may have revised some of its policies and procedures.  You should review 

any revised policies/procedures and follow them to the extent they differ from what is included in 

this Guide.  Links to these revisions are available in the document: ñAlaska Prisonersô Rights 

Guide Addendum ï Miscellaneous Forms and Protocols of the Alaska Department of 

Corrections,ò also available on the ACLU of Alaska website. 
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PART I:  PRISONERSô RIGHTS 

 

A.  Introduction  

 

The term ñprisonersô rightsò is a broad reference to the powers and protections that the law gives 

to prisoners.
1
  This term encompasses an array of privileges for inmates including substantial 

protections such as the right to necessary medical care and the right to access the courts.  It also 

covers prison officialsô duties to maintain the health and safety of inmates and to provide certain 

basic amenities like personal hygiene items and exercise areas. 

 

Both the United States Constitution and the Alaska Constitution provide protections for the 

rights of prisoners.  Perhaps the most well known prisonersô right is the protection against ñcruel 

and unusual punishmentò found in the Eighth Amendment to the U.S. Constitution.  The Eighth 

Amendment states:  ñExcessive bail shall not be required, nor excessive fines imposed, nor cruel 

and unusual punishments inflicted.ò
2
  The ñcruel and unusualò clause protects inmates from 

excessive force by prison officials, mandates safe conditions of confinement, and is the source of 

an inmateôs right to adequate medical care.   

 

The First Amendment also provides significant safeguards for inmates, including the right of 

access to the courts and protection from retaliation from prison officials for reporting complaints 

and grievances.  Additionally, the Fifth and Fourteenth Amendments both require government 

officials to provide due process of law before depriving any inmate of ñlife, liberty, or 

property.ò
3
 

                                                 
1
 The word ñprisonerò does not accurately describe all individuals who are imprisoned.  For instance, it does not 

technically cover pretrial detainees (people who have been charged with crimes and are awaiting trial but have not 

yet been convicted), people who have been civilly committed, immigration detainees, and juvenile detainees.  The 

term ñinmateò is more often used to refer to all people imprisoned in jails, prisons, and other detention centers.  

 The State of Alaska defines a ñprisonerò as a ñperson held under authority of state law in official 

detention.ò AS  33.30.901(12).   ñOfficial detentionò means ñcustody, arrest, surrender in lieu of arrest, or actual or 

constructive restraint under an order of a court in a criminal or juvenile proceeding, other than an order of 

conditional bail release.ò AS 11.81.900(40).  Accordingly, the terms prisoner and inmate will be used 

interchangeably in this memorandum to refer to all people imprisoned in jails, prisons, detention centers, work 

camps, and other correctional centers.  There are, however, some important differences between the rights of 

detainees and those of incarcerated persons serving criminal sentences.  While the terms inmate and prisoner will be 

used to discuss the law as it applies to both detainees and convicted inmates, where relevant, important distinctions 

will be noted. 
2
 U.S. CONST. amend. VIII. 

3
 The Fifth Amendment applies to the Federal Government while the Fourteenth Amendment applies to state and 

local governments.  The Fourteenth Amendment has ñincorporatedò the majority of the first ten amendments to the 

Constitution, meaning these amendments now apply to state and local governments as well as the federal 

government.  See Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 847 (1992) (holding 

ñthe Due Process Clause of the Fourteenth Amendment incorporates most of the Bill of Rights against the statesò).   

The portions of the Bill of Rights that have been incorporated against states and municipalities include the 

following: the First Amendment rights to free speech and freedom of the press, Gitlow v. New York, 268 U.S. 652, 

666 (1925), the right to peaceably assemble, De Jonge v. Oregon, 299 U.S. 353, 364 (1937), the right of association, 

Shelton v. Tucker, 364 U.S. 479 (1960), the right to petition for the redress of grievances, Edwards v. South 

Carolina, 372 U.S. 229, 235 (1963), and the right to religious freedom, Cantwell v. Connecticut, 310 U.S. 296 

(1940) (Free Exercise Clause), and Everson v. Bd. of Ed. of Ewing, 330 U.S. 1, 15 (1947) (Establishment Clause); 

the Second Amendment right to keep and bear arms, McDonald v. Chicago, 130 S.Ct. 3020, 3025 (2010); the Fourth 

Amendment right to be free from unreasonable searches and seizures, and to suppress illegally seized evidence from 
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The Alaska Constitution provides the same protections for prisoners as its federal counterpart, 

including a prohibition against cruel and unusual punishment and provisions for due process of 

law and the right to necessary medical care.
4
  It also provides that criminal administration in 

Alaska values the principle of rehabilitation so prisoners will make a crime-free return to 

society.
5
  Thus, inmates in Alaska are afforded an additional level of privileges, as the Alaska 

Supreme Court has repeatedly held that inmates in Alaska have a constitutional right to 

reformation and rehabilitation.
6
  This also signifies that the state views incarceration not merely 

as a means of punishment but also as a mechanism for effectively reintroducing an inmate to 

society. 

 

Mentioning ñprisonersô rightsò often stirs up debate.  The public at large is generally uninformed 

with respect to prison issues.  Many believe prisoners should have very few, very limited rights, 

and believe that the rights inmates do have extend too far.  One common argument is that prison 

is not so bad: inmates are served food every day, they can earn a GED or receive other 

educational and vocational training, and, in some instances, they can watch television or listen to 

the radio.  This view is completely without merit.  Granted, for a very small percentage of 

convicted inmates, a prison term might represent a lifestyle improvement.  What the public fails 

to consider, however, is that the United States Constitution does not get checked at the jailhouse 

door.  When an inmate hands over his personal possessions before he begins serving time, he 

does not hand over the Bill of Rights also. 

 

This is not to say that prisoners should have all of the rights afforded the rest of society. 

Prisoners found guilty of a crime should be punished and may be deprived of certain liberties.  

Prison is not meant to be pleasant, although unsentenced inmates, such as pretrial detainees, not 

found guilty of an offense cannot be subject to conditions intended as punishment.  However, 

prisoners should still be able to observe religious practices, get exercise, send and receive letters, 

and have access to adequate medical care.  Additionally, in a state with such a diverse cultural 

population, Native traditions and customs should not be stifled through incarceration.  Most 

importantly, the guarantees afforded to the rest of society that prevent unfair treatment by the 

governmentðguarantees such as equal protection and due processðshould unequivocally apply 

to individuals who live every moment of their lives under government watch. 

 

                                                                                                                                                             
being admissible at trial, Mapp v. State of Ohio, 367 U.S. 643, 654-55 (1961), and the right to certain warrant 

requirements before a search, Aguilar v. Texas, 378 U.S. 108, 110 (1964), abrogated on other grounds by Illinois v. 

Gates, 462 U.S. 213 (1983); the Fifth Amendment rights to compensation for property taken by the state, Chicago, 

B. & Q.R. Co. v. City of Chicago, 166 U.S. 226 (1897), to privilege against self-incrimination, Mallory v. Hogan, 

387 U.S. 1 (1964), and to double jeopardy prohibition, Benton v. Maryland, 395 U.S. 784, 794 (1969); the Sixth 

Amendment rights to counsel, Gideon v. Wainwright, 372 U.S. 335, 342 (1963), to a speedy trial, Klopfer v. State of 

North Carolina, 386 U.S. 213, 223 (1967), to a public trial, In re Oliver, 333 U.S. 257, 278 (1948), to confront 

opposing witnesses at trial, Pointer v. State of Texas, 380 U.S. 400 (1965), to compulsory process for obtaining 

witnesses, Washington v. Texas, 388 U.S. 14 (1967), and to a jury in a criminal trial, Duncan v. Louisiana, 391 U.S. 

145 (1968); and the Eighth Amendment right to freedom from ñcruel and unusual punishment,ò Robinson v. 

California, 370 U.S. 660, 666 (1962), and prohibition against excessive bail, Schilb v. Kuebel, 404 U.S. 357, 365 

(1971). 
4
 ALASKA CONST. Art. I, §12.  

5
 Id.   

6
 Brandon v. State, 938 P.2d 1029, 1032 (Alaska 1997); Abraham v. State, 585 P.2d 526, 530-33 (Alaska 1978). 
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As with other controversial issues within the ACLUôs scope, prisonersô rights advocacy focuses 

on the constitutional principles at stake, not necessarily on the individuals asserting those rights.  

However, there are plenty of egregious cases on record where it is nearly impossible not to 

consider the affected individual.  Again, the goal of prisonersô rights advocacy is not to achieve 

cushy sentences for convicted criminals.  Rather, the goal is to enforce the rights to which all 

prisoners are entitled under the laws of this country, and to ensure those rights are enforced 

equally, regardless of an inmateôs race, sex, religion, or any other classification. 

 

The specific prisonersô rights covered in this guide include: 

 

1. the right to rehabilitation; 

2. the right to receive adequate medical care; 

3. the right of access to the courts; 

4. the right to be free from retaliation from prison officials for the voicing of complaints or 

grievances; 

5. the right to oneôs traditional civil liberties; 

6. the right to equal protection; 

7. the right to due process; 

8. the right to be free from excessive force by prison officials; 

9. the right to be free from assault by other inmates; and 

10. the right to humane conditions of confinement. 

 

B.  Prisonersô Rights in Alaska 

 

 1.  Right to Rehabilitation 

 

Prisoners in Alaska have a fundamental right to rehabilitation under the Alaska state 

constitution.
7
  The Alaska Constitution states, in pertinent part, ñCriminal administration shall be 

based upon the following:  the need for protecting the public, community condemnation of the 

offender, the rights of victims of crimes, restitution of the offender, and the principle of 

reformation.ò
8
  ñReformationò means doing something ñto rehabilitate the offender into a non-

criminal member of society.ò
9
   

 

The Alaska Supreme Court has affirmed that rehabilitation is an enforceable constitutional 

interest designed to rehabilitate the inmate with the end-goal of that inmateôs crime-free return to 

society.
10

  Inmates, therefore, have a liberty interest in rehabilitation programs and any denial of 

                                                 
7
 Brandon, 938 P.2d at 1032 (citing Abraham, 585 P.2d at 530-33). 

8
 ALASKA CONST. Art. I, §12. 

9
 Abraham, 585 P.2d at 531. 

10
 In Brandon, the plaintiff asserted the Department of Corrections erred in determining that his rehabilitation would 

not be substantially impaired by transferring him to a private prison in Arizona.  938 P.2d at 1032.  The Alaska 

Statutes and the Alaska Administrative Code both reiterate that a prisoner may only be transferred out of state upon 

a determination that ñrehabilitation of the prisoner will not be substantially impaired.ò  AS 33.30.061(b); 22 AAC 

05.252(a).  The Brandon court recognized that visitation is important to rehabilitation and, specifically, ñ[n]o single 

factor has been proven to be more directly correlated with the objective of a crime-free return to society than 

visiting.ò  938 P.2d at 1032.  While the court did acknowledge visitation privileges are a component of the 

constitutional right to rehabilitation, the Court did not define their required scope or the permissible limits on their 
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access to such programs must meet due process requirements.
11

  Note that the means of 

enforcing this right generally will be in the form of a civil rights suit against the Department of 

Corrections, rather than as a direct appeal of a sentencing order.
12

  

 

The Alaska Department of Corrections (DOC) has enacted a comprehensive policy governing the 

removal of a prisoner from a rehabilitation program.
13

  This policy includes guidelines that 

satisfy the requirements of due process before a prisoner is removed from a rehabilitative 

program.  DOC will provide notice to a prisoner of its intent to remove the prisoner from a 

program covered by this policy and will give the prisoner an opportunity to present objections to 

the proposed removal before the removal occurs.
14

  However, not all programs and prisoner 

projects are clearly rehabilitative in such a way that the loss of the privilege invokes 

constitutional protection.
15

 

 

In accordance with its constitutional mandate, the Alaska legislature has instructed DOC to offer 

programs for prisoners that are designed to create or improve occupational skills, enhance 

educational qualifications, and otherwise provide for the rehabilitation and reformation of 

prisoners, thereby facilitating their reintegration into society.
16

   

 

 Prisoner Work Programs.  Prisoner employment involves routine maintenance and 

support services for a facilityôs operation; industrial and agricultural services; public 

service projects such as forest fire prevention and control, and forest and watershed 

                                                                                                                                                             
exercise.  Id.  A subsequent decision indicated the Court would permit reasonable restrictions on visitations, 

including limits on contact visits for maximum security prisoners. Larson v. Cooper, 90 P.3d 125, 133-34 (Alaska 

2004).  However, in 2007, the Court reaffirmed the importance of visitation within the broader right to 

rehabilitation.  Clark v. State, Depôt of Corr., 156 P.3d 384, 387-88 (Alaska 2007).  The Clark court held ñprison 

officials and administrators must ensure that their operating policies and procedures and prison visitation rules take 

into account the unique challenges Alaska families regularly encounter when attempting to visit family members 

who are incarceratedò outside the state.  Id. at 388 n.14.  
11

 See infra Part I.B.7.   
12

 Depôt of Corr. v. Lundy, 188 P.3d 692, 696 (Alaska Ct. App. 2008). 
13

 DOC Policy # 808.04, Removal From Rehabilitation Programs. 
14

 The policy is based on the requirements of Ferguson v. State, 816 P.2d 134 (Alaska 1991) (holding an inmate 

employed by the prison industries program had a right to a due process hearing prior to dismissal from his position). 
15

 Moody v. Depôt of Corr., No. S-12303, 2007 WL 3197938, at *2 (Alaska Oct. 31, 2007) (finding the loss of the 

right to keep crafts in oneôs cell and to hold a prison laundry job involving no specialized training or rehabilitative 

aim did not violate the right to rehabilitation); Hays v. State, 830 P.2d 783 (Alaska 1992) (holding inmate did not 

have an enforceable constitutional interest in continued employment as a prison librarian because he merely moved 

jobs and was not denied the opportunity to work).  
16

 The full text AS 33.30.011(3) states:   

Under Alaska Statutory law, the Commissioner of the Department of Corrections 

(ñCommissionerò) is required to establish programs for prisoners in state correctional facilities that 

are designed to: 

A. protect the public and the victims of crimes committed by prisoners; 

B. maintain health; 

C. create or improve occupational skills;  

D. enhance educational qualifications; 

E. support court-ordered restitution; and 

F. otherwise provide for the rehabilitation and reformation of prisoners, facilitating their reintegration 

into society.  

AS  33.30.011(3)(A)-(F). 



 
Alaska Prisonersô Rights Guide ï October 2010 11 

enhancement; recreational area development and cleanup, construction and maintenance 

of trails and campsites, fish and game enhancement projects, highway cleanup, and litter 

collection; renovation, repair, or alteration of existing correctional facilities; and other 

work within Alaska Correctional Industries.
17

 

 

 Academic and Vocational Programs.  These programs include Adult Basic Education 

(ABE); General Equivalency Degree (GED); and Post-Secondary Education.
18

 

 

 Life Skills Programs including Health and Safety (programs such as anger and stress 

management, CPR/First Aid, personal hygiene, and decision making); Communications 

(programs in interpersonal relationships, parenting, assertiveness, and values 

clarification); Cultural Activities (programs in cross-cultural communications, Native 

languages, and cultural awareness events and activities); and Pre-Release/Pre-

Employment Preparation (programs in career planning, budgeting and money 

management, consumer education, job-seeking skills, and resume writing).
19

 

 

 Court-ordered treatment programs including sex offender treatment, substance abuse 

treatment, mental health treatment, anger management, and batterersô treatment 

programs.
20

 

 

 2.  Medical Care 

 

  a.   Introduction 

 

The Eighth Amendment to the United States Constitution obligates prison officials to provide 

prisoners with adequate medical care.
21

  Many people wonder why this is so.  Why do inmates 

have a constitutional right to medical care when others do not have the right to health care free of 

charge?  The answer is that when an individual is imprisoned, that person cannot, on his or her 

own, go to a doctor, medical clinic, or hospital, buy medicine at a pharmacy, or do anything else 

needed to avoid getting sick in the first place, like eating well and exercising.
22

  Thus, because 

inmates lose the ability to obtain their own medical care, the Supreme Court has recognized that 

prison officials have a duty to provide medical care:  ñIt is but just that the public be required to 

care for the prisoner, who cannot by reason of the deprivation of his liberty, care for himself.ò
23

 

 

                                                 
17

 DOC Policy # 812.01, Prisoner Employment. 
18

 DOC Policy # 813.01, Academic and Vocational Education. 
19

 Id. 
20

 DOC Policy # 811.16, Court-Ordered Treatment. 
21

 Estelle v. Gamble, 428 U.S. 97, 103 (1976).  The Due Process Clause gives this right to adequate medical care to 

pretrial detainees.  Courts generally treat medical care claims the same whether they are brought by convicted 

inmates and pretrial detainees. Brown v. Harris, 240 F.3d 383, 388 n.6 (4th Cir. 2001).  This principle applies to 

both government employees and private medical staff under contract with the government. Richardson v. McKnight, 

521 U.S. 399 (1997); West v. Atkins, 487 U.S. 42, 57-58 (1988).  
22

 Toone, Robert E., PROTECTING YOUR HEALTH AND SAFETY: A LITIGATION GUIDE FOR INMATES at 72 (2002) 

[hereinafter Toone]. 
23

 Estelle at 104.  The Court further wrote that the ñdenial of medical care may result in pain and suffering which no 

one suggests would serve any penological purpose.ò  Id. at 97.  Accordingly, medical care may not be denied as 

punishment or as a means of saving money.   
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Alaska adheres to this same principle.  The Alaska Supreme Court has repeatedly recognized an 

inmateôs constitutional right to medical care.
24

  The state also owes inmates a duty to provide 

necessary medical care.
25

  Alaskaôs legislature has determined that a prisoner has the right to 

receive necessary medical services, including psychiatric care, when confined.
26

  Pursuant to 

statutory provisions, the DOC must provide necessary medical services for prisoners in 

correctional facilities or those committed by a court to the custody of the commissioner.  This 

duty includes examinations for communicable and infectious diseases, as well as psychological 

or psychiatric treatment.  Treatment will be administered if a physician or other health care 

provider, exercising ordinary skill and care at the time of observation, concludes a prisoner 

exhibits symptoms of a serious disease or injury that is curable or may be substantially 

alleviated, and the potential for harm to the prisoner by reason of delay or denial of care is 

substantial.
27

 

 

  b.   When the Right to Medical Care Applies 

 

The constitutional right to medical care does not mean that prisoners have unfettered, full-time 

access to medical care facilities or the ability to receive treatment for any and every ailment; 

inmates do not have a right of ñunqualified access to health care.ò
28

   Rather, the U.S. 

Constitution guarantees inmates a right to treatment only for medical needs that are serious,
29

 

and the Alaska Supreme Court has held that an inmate only has the right to receive necessary 

medical services while confined.
30

   

 

These terms are not mutually exclusive; they can be used interchangeably.  It can be argued that 

the only difference is a matter of semanticsða serious medical need identifies the need on the 

part of the inmate while a medically necessary service is what the state would provide in 

response to a serious medical need. 

 

  c.   Serious Medical Needs 

 

Many medical conditions endanger a personôs life and are clearly serious.  Examples include 

AIDS, hepatitis B, hepatitis C, tuberculosis, cancer, broken bones, and open, infected wounds.   

But, a medical condition does not have to be life threatening to be considered ñserious.ò
31

  The 

U.S. Supreme Court has not yet defined the term ñserious medical need,ò but several other courts 

have established definitions for the term: 

                                                 
24

 Goodlataw v. State, Depôt of Health and Soc. Serv., 698 P.2d 1190, 1193 (Alaska 1985) (ñIncarcerated prisoners 

clearly have a constitutional right to have their medical needs met.ò); State v. Hiser, 924 P.2d 1024, 1025 (Alaska 

App. 1996) (citing Rust v. State, 582 P.2d 134 (Alaska 1978) and LaBarbera v. State, 598 P.2d 947 (Alaska (1979)) 

(ñclearly hold[ing] thatéa prisoner has a constitutional right to medical care and to rehabilitative treatment.ò);  

Mathis v. Sauser, 942 P.2d 1117, 1126 (Alaska 1997) (acknowledging constitutional right to medical care under 

Estelle).  
25

 Hinsberger v. State, 53 P.3d 568, 571 (Alaska 2002); AS 33.30.011 (2010). 
26

 Rust, 582 P.2d at 134, modified on other grounds by Rust v. State, 584 P.2d 38 (Alaska 1978). 
27

 AS 33.30.011. 
28

 Hudson v. McMillan, 503 U.S. 1, 9 (1992). 
29

 Estelle v. Gamble, 429 U.S. 97, 104 (1976). 
30

 Rust, 582 P.2d at 143. 
31

 Gutierrez v. Peters, 111 F.3d 1364, 1370 (7th Cir. 1997); Ellis v. Butler, 890 F.2d 1001, 1003 n.1 (8th Cir. 1989); 

Washington v. Dugger, 860 F.2d 1018, 1021 (11th Cir. 1988). 



 
Alaska Prisonersô Rights Guide ï October 2010 13 

 

 ñOne that has been diagnosed by a physician as mandating treatment or one that is so 

obvious that even a lay person would easily recognize the necessity of a doctorôs 

attention.ò
32

 

 

  ñA óseriousô medical need exists if the failure to treat the need could result in further 

significant injury or unnecessary and wanton infliction of pain.ò
33

 

 

 Medical conditions that fall well short of life-threatening can nevertheless constitute 

ñserious medical needs,ò if they result in pain or loss of function.
34

 

 

 The Eighth Amendment can be violated when failure to treat a prisoner results in pain, 

even if it does not result in a worsening of the patientôs condition.
35

 

 

 Factors that should guide the analysis include, but are not limited to, ñ(1) whether a 

reasonable doctor or patient would perceive the medical need in question as important 

and worthy of comment or treatment; (2) whether the medical condition significantly 

affects daily activities, and (3) the existence of chronic and substantial pain.ò
36

 

 

  d.   Necessary Medical Services 

 

The Alaska Supreme Court has held that an inmate has the right to receive necessary medical 

services, including psychiatric care, while confined.
37

  The court wrote that ñ[t]he essential test is 

one of medical necessity and not simply that which may be considered merely desirable.ò
38

  

Pursuant to AS 33.30.011, a prisoner in DOCôs custody has the right to receive medical 

treatment if a health care provider, exercising ordinary skill and care at the time of observation, 

concludes with reasonable medical certainty (1) the prisoner's symptoms evidence a serious 

                                                 
32

 Hill v. DeKalb Regôl Youth Det. Ctr., 40 F.3d 1176, 1187 (11th Cir. 1994) (internal quotation, citation omitted). 
33

 Jett v. Penner, 439 F.3d 1091 (9th. Cir. 2006) (internal quotation omitted); Carnell v. Grimm, 872 F. Supp. 746, 

755 (D. Hawaiôi 1994), appeal dismissed in part, affôd in part, 74 F.3d 977 (9th Cir. 1996). 
34

 Brock v. Wright, 315 F.3d 158, 163-64 (2nd Cir. 2003) (holding painful keloids constituted a ñseriousò medical 

need).  The following is a list of courts and the various conditions they have found to be ñseriousò medical needs: 

Clement v. Gomez, 298 F.3d 898 (9th Cir. 2002) (effects of pepper spray on bystanders); Ellis v. Butler, 890 F.2d 

1001, 1003 (8th Cir. 1989) (swollen, painful knee); Pulliam v. Shelby County, 902 F. Supp. 797, 801-02 (W.D. 

Tenn. 1995) (denial of dilantin prescribed for seizure disorder); Chaney v. Chicago, 901 F. Supp. 266, 270 (N.D. Ill. 

1995) (post-surgical care of foot); Bouchard v. Magnusson, 715 F. Supp. 1146, 1148 (D. Me. 1989) (persistent back 

pain); Smallwood v. Renfro, 708 F. Supp. 182, 187 (N.D. Ill. 1989) (cut lip); Henderson v. Harris, 672 F. Supp. 

1054, 1059 (N.D. Ill. 1987) (hemorrhoids); Case v. Bixler, 518 F. Supp. 1277, 1280 (S.D. Ohio 1981) (boil). 
35

 Boretti v. Wiscomb, 930 F.2d 1150, 1154 (6th Cir. 1991) (denial of dressing and pain medication for wound); 

Ellis, 890 F.2d at 1003 (nurseôs failure to deliver pain medication); Washington v. Dugger, 860 F.2d 1018, 1021 

(11th Cir. 1988) (denial of treatments that could ñeliminate pain and suffering at least temporarilyò); H.C. v. Jarrard, 

786 F.2d 1080, 1083, 1086 (11th Cir. 1986) (denial of medical care for injured shoulder was unconstitutional, 

although no permanent injury resulted)  
36

 Brock, 315 F.3d at 162 (internal quotation omitted).  The Ninth Circuit recently held that a prisoner who was 

scheduled for emergency dental surgery and was in undisputedly severe pain had raised a triable issue of fact as to 

whether the prison official who insisted on transferring the prisoner before surgery had acted with deliberate 

indifference to the prisonerôs serious medical needs.  See Fews v. Perez, 219 F. Appôx 676, 677 (9th Cir. 2007).  
37

 Rust, 582 P.2d at 143. 
38

 Id. at 142 (citing Bowring v. Godwin, 551 F.2d 44, 47-48 (4th Cir. 1977)). 
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disease or injury; (2) such disease or injury is curable or may be substantially alleviated; and (3) 

the potential for harm to the prisoner by reason of delay or denial of care would be substantial.
39

 

 

In its internal policies, the Alaska DOC does not use the term ñserious medical needò but 

provides care for conditions deemed ñmedically necessary.ò  The DOC defines ñmedically 

necessary careò as care determined by a healthcare provider to be: 

 

 consistent with the standards of care of the Department of Corrections, 

 ordered by an authorized healthcare provider, 

 required to prevent further deterioration in the inmateôs health resulting in 

permanent functional impairment if not rendered during the time of incarceration 

or necessary to relieve unmanageable pain, 

 not considered experimental or adequately supported by medical evidence to 

demonstrate efficacy, and 

 not administered solely for the convenience of the inmate or the health care 

practitioner.
40

   

 

  e.   Legal Standard for Proving a Violation of the Right to Medical Care 

 

Identifying a serious medical need or a medically necessary service is the first step.  However, 

prison officials only violate the Constitution when they act with deliberate indifference to an 

inmateôs serious medical needs.  ñDeliberate indifferenceò is the intent or ñstate of mindò 

requirement that inmates must show any time they bring a claim for inadequate medical care.
41

   

 

ñDeliberate indifference to serious medical needs of prisoners constitutes the óunnecessary and 

wanton infliction of painô proscribed by the Eighth Amendment.ò
42

 

    

In Farmer v. Brennan, the Supreme Court held an official acts with deliberate indifference when 

he or she ñknows that inmates face a substantial risk of serious harm and disregards that risk by 

failing to take reasonable measures to abate it.ò
43

  To be deliberately indifferent, an official must, 

therefore, both (1) know about a risk to an inmate and (2) fail to respond reasonably to that risk.  

If an official does not know about a risk, he has no constitutional duty to act.  Alaska has adopted 

this same standard.
44

 

 

In Farmer, the Court emphasized the deliberate indifference standard is subjective rather than 

objective.
45

  Accordingly, it is not enough to show that an official ñshould have knownò about a 

particular risk or that a ñreasonable personò would have known about the risk.  Instead, an 

                                                 
39

 Id. 
40

 These guidelines are explained in the Prisoner Health Plan, DOC Policy # 807.02, Attachment A:  Prisoner Health 

Plan, § VI, Definitions of Medical Terminology and Provided Services.   
41

 Deliberate indifference of prison officials is required for any Eighth Amendment health and safety claim.  This 

includes failure-to-protect claims, claims challenging inhumane conditions of confinement, and claims challenging 

inadequate medical care. 
42

 Estelle v. Gamble, 429 U.S. 97, 104 (1976).   
43

 Farmer v. Brennan, 511 U.S. 825, 847 (1997).   
44

 Goodlataw, 698 P.2d at 1193. 
45

 Farmer, 511 U.S. at 838-39. 
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inmate must show that the official in question actually knew about the risk.
46

  However, the fact 

that the lack of care or conditions were ñlongstanding, pervasive, well-documented, or expressly 

notedò by officials in the past can prove, by inference, the official in question actually knew 

about the risk.
47

  Under the Farmer test, a prison official can argue that even though he knew 

about a particular problem at the facility, he still did not know that it had resulted in a substantial 

risk of serious harm to inmates.  In other words, an official only acts with deliberate indifference 

if he makes the connection in his mind between a problematic condition and the resulting risk to 

inmatesô health or safety.
48

  This is what the Court meant when it wrote that an official ñmust 

both be aware of facts from which the inference could be drawn that a substantial risk of serious 

harm exists, and he must also draw the inference.ò
49

 

 

Once an official has actual knowledge of a substantial risk of serious harm, he or she must 

respond reasonably to it.  In deciding whether an officialôs response was reasonable, a court will 

likely look to whether the official made a good-faith effort to investigate the problem and then 

fix it.
50

  In the medical care context, this means an inmate should be promptly examined by 

qualified medical personnel, prescribed or ordered the necessary treatment, administered the 

treatment properly, and then provided follow-up treatment as necessary.
51

 

 

It is important to note that deliberate indifference does not require a showing that an official 

intended to hurt an inmate or make an inmate suffer, yet it does require more than a showing of 

mere negligence.
52

  The deliberate indifference requirement ñis satisfied by something less than 

acts or omissions for the very purpose of causing harm or with knowledge that harm will 

result.ò
53

  An inmate ñneed not show that a prison official acted or failed to act believing that 

harm would actually befall an inmate; it is enough that the official acted or failed to act despite 

his knowledge of a substantial risk of serious harm.ò
54

  This is the difference between deliberate 

indifference and the malicious and sadistic intent requirement for excessive force claims.
55

 

 

Negligence is not enough to satisfy a showing of deliberate indifference.  The Supreme Court has 

clearly stated that deliberate indifference ñentails something more than mere negligence.ò
56

  

Moreover, in Estelle v. Gamble, the Court held that deliberate indifference to serious medical 

needs of prisoners does not result whenever a doctor negligently diagnoses or treats an inmate.
57

   

 

                                                 
46

 Toone, supra note 29, at 44. 
47

 Farmer, 511 U.S. at 842. 
48

 Id. at 837. 
49

 Id. 
50

 Vance v. Peters, 97 F.3d 987, 993 (7th Cir. 1996). 
51

 Toone, supra note 22, at 72.  See Jett v. Penner, 439 F.3d 1091 (9th Cir. 2006) (finding deliberate indifference 

evidenced by staff recognition of the need to set inmateôs fractured thumb and failure to provide that treatment).   
52

 Id. at 44. 
53

 Farmer v. Brennan, 511 U.S. 825, 835 (1994). 
54

 Id. at 842.  See also Conn v. City of Reno, 572 F.3d 1047 (9th Cir. 2009), amended and superseded on denial of 

rehearing en banc, 591 F.3d 1081 (9th Cir. 2009) (holding knowledge of evidence of decedentôs suicidality, 

including verbal ideation and attempted hanging, showed deliberate indifference on behalf of police officers who 

witnessed the verbal and physical threats yet did not report them).  
55

 See infra, Part I.B.9. 
56

 Farmer, 511 U.S. at 836. 
57

 Estelle, 429 U.S. at 106.   
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To summarize, ñdeliberate indifferenceò in the case of an inadequate medical care claim means 

prison officials knew of and disregarded a substantial risk of serious harm to the prisonerôs 

health.
58

  This concept is the key to any medical care claim under the Eighth Amendment.   

 

  f.   Special Medical Needs 

 

Inmates also have certain rights with respect to post-release treatment and special medical needs.  

ñSpecial medical needsò encompasses (1) care for disabled inmates, (2) mental health services, 

(3) pregnancy, childbirth and abortion services, and (4) drug and alcohol withdrawal programs. 

 

   1.  Disabled Inmates 

 

Inmates with physical disabilities are entitled to certain accommodations under both the 

Constitution and the Americans with Disabilities Act (ADA).
59

  Living conditions that suffice for 

non-disabled inmates may be constitutionally inadequate for disabled inmates.  The Eighth 

Amendment requires that inmates who cannot move around easily must be assisted and/or 

provided the means to use the toilet, take baths or showers, eat meals, and perform personal 

hygiene.
60

  Similarly, inmates who are hearing-impaired (partly or wholly deaf) or vision-

impaired (partly or wholly blind) have a right to aids or assistance for their disabilities.
61

  The 

Eighth Amendment also prohibits prison officials from requiring an inmate to perform work that 

is beyond his strength, dangerous to his health, or unusually painful.
62

 

 

Disabled inmates also have significant rights under the ADA.  The Supreme Court has held that 

the ADA applies to jails and prisons and therefore prohibits prison officials from discriminating 

against inmates with disabilities.
63

 Officials must provide disabled inmates with an equal 

opportunity to benefit from all prison activities, programs, and services, and must make 

ñreasonable modificationsò where necessary to avoid such discrimination, unless doing so would 

fundamentally change the activity, program, or service being provided.
64

 

 

To state a prima facie claim under the ADA, a plaintiff must show:  (1) that he is a person with a 

disability as defined by the statute; (2) he is otherwise qualified for the benefit in question; and 

                                                 
58

 Farmer, 511 U.S. at 837. 
59

 42 U.S.C. §§ 12101-03 (2009). 
60

 See, e.g., Pierce v. County of Orange, 526 F.3d 1190, 1224 (9th Cir. 2008)  (failing to provide paraplegic with 

adequate supply of catheters resulting in bed sores and bladder infections stated Eighth Amendment claim); Frost v. 

Agnos, 152 F.3d 1124, 1129 (9th Cir. 1998) (confining an inmate on crutches in unit with slippery floors and 

inadequate shower facilities would violate the Constitution); Parrish v. Johnson, 800 F.2d 600, 605 (6th Cir. 1986) 

(finding a prison guard who forced paraplegic inmates to sit in their own waste for extended periods of time violated 

the Eighth Amendment); Cummings v. Roberts, 628 F.2d 1065, 1068 (8th Cir. 1980) (holding alleged refusal of 

prison officials to clean inmate or provide wheelchair when bedridden with back injury, forcing him to crawl across 

floor, stated Eighth Amendment claim). 
61

 Ruiz v. Estelle, 503 F. Supp 1265, 1340 (S.D. Tex. 1980) (sight and hearing aids constitutionally required), affôd 

in part, vacated in part on other grounds, 679 F.2d 1115 (5th Cir. 1982). 
62

 Sanchez v. Taggart, 144 F.3d 1154, 1156 (8th Cir. 1998). 
63

 Pennsylvania, Depôt of Corr. v. Yeskey, 524 U.S. 206 (1998). 
64

 Id.; Pierce, 526 F.3d at 1222 (affirming disabled prisoners must have substantially the same access to programs as 

all non-disabled prisoners within the system, and therefore, facilities with disabled access must offer similar 

programs as those without disabled access).    
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(3) he was excluded from the benefit due to discrimination.
65

  Inmates can also file complaints 

with the U.S. Department of Justice, which is responsible for investigating alleged ADA 

violations by state and local governments.
66

 

 

   2.  Drug and Alcohol Withdrawal 

 

Some inmates are addicted to drugs or alcohol when they arrive at prison.  And, despite the fact 

that drug abuse remains a major problem within the prison system, most drug-addicted inmates 

are immediately cut off and forced to go ñcold turkeyò when they begin their sentences.  The 

resulting withdrawal can have serious, painful medical effects, such as delirium tremens (DTs).
67

  

Inmates have a constitutional right to be treated for the effects of drug and alcohol withdrawal as 

it amounts to a serious medical need.
68

   

 

While the U.S. Constitution does not require prisons to provide rehabilitation programs for 

inmates recovering from drug and alcohol dependency,
69

 the Alaska Supreme Court has held that 

ñ[p]risoners have an enforceable interest in continued participation in rehabilitation programs.ò
70

 

 

   3.  Pregnancy, Childbirth, and Abortion
71

 

 

Pregnancy and childbirth are complicated matters and become even more so when a pregnant 

woman is incarcerated.  As such, a number of serious medical needs arise when a female inmate 

is pregnant, including prenatal care, the need for an abortion, and the need for medical assistance 

during delivery. 

 

Prenatal care should include regular visits to health care personnel trained in obstetrical care, 

and, because a woman typically gains anywhere from 25 to 40 pounds during pregnancy, jails 

and prisons should provide pregnant inmates with extra food and vitamins.
72

  An inmate who is 

in labor should be allowed to have the delivery take place in a quiet, private area, and the woman 

should not be shackled.
73

  Most jails and prisons, including those in Alaska, do not allow inmates 

to keep their babies with them after birth.   

 

                                                 
65

 42 U.S.C. § 12131-32 (2009). 
66

 Complaints should be sent to Disability Rights Section, Civil Rights Division, U.S. Department of Justice, P.O. 

Box 66738, Washington, D.C. 20035-6738.  Complaints must be filed within 180 days of the alleged discrimination. 
67

 Toone, supra note 22, at 90. 
68

 Lancaster v. Monroe County, 116 F.3d 1419, 1425-26 (11th Cir. 1997) (suffering acute alcohol withdrawal 

syndrome as a chronic alcoholic is a serious medical need). 
69

 Smith v. Schneckloth, 414 F.2d 680 (9th Cir. 1969). 
70

 Ferguson v. State, Depôt of Corr., 816 P.2d 134, 139 (Alaska 1991). 
71

 This section uses information from the ACLU Reproductive Freedom Project.  For more information on 

reproductive rights and freedoms, visit: http://www.aclu.org/reproductive-freedom/about-aclu-reproductive-

freedom-project.  To research this topic as it relates to female prisoners and detainees, visit: 

http://www.aclu.org/prisoners-rights_reproductive-freedom_womens-rights/women-and-criminal-justice-system.  
72

 Toone, supra note 22, at 98.  
73

 Id.; Nelson v. Corr. Med. Serv., 583 F.3d 522, 530-31 (9th Cir. 2009) (shackling a prisoner to her civilian hospital 

bed without any penological interest while she was giving birth gave rise to Eighth Amendment claim). 

http://www.aclu.org/reproductive-freedom/about-aclu-reproductive-freedom-project
http://www.aclu.org/reproductive-freedom/about-aclu-reproductive-freedom-project
http://www.aclu.org/prisoners-rights_reproductive-freedom_womens-rights/women-and-criminal-justice-system
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The Alaska DOC provides maternity care for pregnant inmates through access to comprehensive 

obstetrical care during incarceration.
74

  Such care will be arranged with an obstetrician upon 

confirming pregnancy by a urine or blood test.
75

  Prenatal visits are performed during the first 28 

weeks of pregnancy, with more frequent visits between 28 weeks and delivery, as medically 

indicated.
76

  Prenatal counseling and education will also be offered to all pregnant inmates.
77

   

 

The DOC provides the following obstetrical care: 

 

 pregnancy testing 

 routine prenatal care 

 high-risk prenatal care 

 vaginal or cesarean delivery 

 postpartum care and follow-up 

 family planning and birth control counseling prior to parole or discharge.
78

 

 

The following services are not provided by DOC: 

 

 procedures intended solely for the determination of the sex of the fetus 

 hospital and medical expenses of the newborn 

 autopsy or funeral/burial expenses resulting from death of the fetus 

 non-therapeutic sterilizations, including hysterectomies for sterilization purposes 

 non-therapeutic abortions.
79

 

 

While the inmate is hospitalized after delivery, physical contact with the newborn may be 

restricted, in whole or in part.
80

  Upon discharge from the hospital, inmates will not be permitted 

to bring their baby back to the correctional facility.  Prior to delivery, each inmate is required, 

with staff assistance, to arrange for custody of the child.   

 

Visitation with the newborn child will be in accordance with DOC Policy # 808.06, 

Requirements Relating to Female Prisoners: 

 

 A prisoner whose child is under 12 months of age may, at the Superintendentôs discretion 

 and contingent upon the factors listed below, visit with her child for up to eight hours per 

 day.  This visitation is a privilege and the Superintendent or designee may terminate 

 some or all of it.  Visitation must comply with the following: 

 

a. The prisonerôs sentence, classification, custody level and conduct must support 
visitation.  Ordinarily, the visitation is limited to program facilities and does not 

apply to pretrial facilities. 

                                                 
74

 DOC Policy # 807.02, Attachment A, § VII(I), Maternity Services. 
75

 Id. 
76

 Id. 
77

 Id. 
78

 Id. 
79

 Id. 
80

 DOC Policy # 807.02, Attachment A, § VII(I), Maternity Services. 
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b. An adult family member, foster parent, or guardian must bring the child to the 

facility. 

c. The infant and accompanying child care paraphernalia must pass through an 

incoming and outgoing security screening approved by the Superintendent. 

d. The facilityôs visiting area must be able to accommodate parent-supervised child 

care. 

e. The visit must take place in the contact visiting area, but an adult family member 

or guardian need not be present. 

f. An adult family member, foster parent, or guardian must return the child to care 

outside the institution after the visit.
81

 

 

A woman has a constitutional right to terminate her pregnancy in its early stages.  Being in 

prison or jail does not mean an inmate loses her right to obtain a safe and legal abortion.  It is 

therefore unconstitutional for prison officials to deny an inmate appropriate abortion services.
82

 

 

An inmateôs constitutional rights are being violated if she is told that she must get a court order 

before getting an abortion, pay for the abortion out of her own pocket, or pay for the costs of the 

jail transporting her to a clinic or hospital to have an abortion, or if she is otherwise told she 

cannot obtain an abortion while incarcerated. 

 

If an inmate is experiencing any of the above, she should: 

 

1. determine if one particular nurse or guard is giving her a hard time.  If this is so, then she 

should ask other medical staff or officials to help out; 

2. document her requests, both by making them in writing and by keeping a list of the 

people she has spoken to when, what responses theyôve given, and when and to whom 

she has made written requests;  

3. file an ñadministrative grievanceò as well as a written request for medical assistance.  If 
officials refuse to give her the forms she needs to do this, she should write letters making 

the requests (even if they donôt seem to get her anywhere) and again, keep track of them. 

 

If an inmate is thinking of having an abortion, the prison or jail should help get her counselling 

so she understands all of her options.  If a woman has already decided to have an abortion, it is 

important to act quickly.  While abortions are extremely safe medical procedures, the costs and 

risks associated with the procedure increase with time.  In addition, the longer a woman waits, 

the harder it may be to find a doctor in her area able to provide the service. 

 

 

 

 

                                                 
81

 DOC Policy # 808.06(D)(1), Requirements Relating to Female Prisoners. 
82

 Roe v. Crawford, 514 F.3d 789, 795-98 (8th Cir. 2008) (holding policy against transporting inmates seeking 

elective abortions violated the Fourteenth Amendment by placing undue burden on plaintiff); Monmouth County 

Corr. Inst. v. Lanzaro, 834 F.2d 326, 346-49 (3rd Cir. 1987) (denying required care would likely result in tangible 

harm to inmate who wished to terminate her pregnancy, thus triggering an Eighth Amendment claim); see generally 

Planned Parenthood v. Casey, 505 U.S. 833 (1992) (indicating how and when the government may regulate 

abortion). 
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   4.  Mental Health 

 

Alaska provides mental health and psychiatric services at any time during incarceration.
83

  Upon 

admission to the correctional system, each inmate will receive an initial mental health screening 

to determine the presence of any mental health condition.  Placement at a facility may depend on 

the inmateôs need for further evaluation or treatment, the severity of the illness, and the level of 

care required.
84

  Mental health care may include group or individualized counseling, psychiatric 

consultation, prescribing of psychotropic medications, individualized behavior therapy, and case 

management and support services (i.e., job, housing, and discharge planning).
85

  Additionally, 

the Due Process Clause of the Fourteenth Amendment requires states to provide civilly 

committed persons with access to mental health treatment that provides them a realistic 

opportunity to be cured and released.
86

 Deliberate indifference to serious mental health needs 

also violates the Constitution.  Courts use the same standards discussed above to determine 

whether a mental health need is ñseriousò or not. 

 

   5.  Administration of Medication without Consent 

 

The Due Process Clause protects the ñright to bodily integrity,ò that is, the general right not to 

have government officials interfere with your body without good reason.
87

  Officials therefore 

may not force an inmate to take a drug that is not medically appropriate (e.g., use an inmate to 

test an experimental drug without consent).
88

  However, the Supreme Court has held that a prison 

may forcibly treat a seriously mentally ill patient with anti-psychotropic drugs ñif the inmate is 

dangerous to himself or others and the treatment is in the inmateôs medical interest.ò
89

 

 

 6.  Post-Release Treatment 

 

Prison officials have a limited duty to provide inmates with care after the inmate has been 

released from incarceration.  The Constitution gives inmates a right to medical care because 

inmates have been stripped of their ability to care for themselves; inmates do not automatically 

regain this ability immediately upon release. ñA parolee just having been released after a stay in 

prison is often in no position to immediately find the alternative medical attention that he 

needs.ò
90

  For this reason, the Ninth Circuit has held that prison officials ñmust provide an 

outgoing prisoner who is receiving and continues to require medication with a supply sufficient 

to ensure that he has that medication available during the period of time reasonably necessary to 

permit him to consult a doctor and obtain a new supply.ò
91

  This ruling is especially important 

for inmates who are receiving treatment for chronic conditions. 

 

 

                                                 
83

 AS 33.30.011(4)(B); DOC Policy # 807.02: Attachment A, § VII(B), Mental Health & Psychiatric Services. 
84

 DOC Policy # 807.02: Attachment A, § VII(B). 
85

 Id. 
86

 Toone, supra note 22, at 100 (citing Sharp v. Weston, 233 F.3d 1166, 1172 (9th Cir. 2000)). 
87

 Albright v. Oliver, 510 U.S. 266, 272 (1994). 
88

 Toone, supra note 22, at 102 (citing Johnson v. Meltzer, 134 F.3d 1393, 1397-98 (9th Cir. 1998)). 
89

 Id. (citing Washington v. Harper, 494 U.S. 210, 227 (1990)). 
90

 Lugo v. Senkowski, 114 F. Supp. 2d 111, 114-15 (N.D.N.Y. 2000). 
91

 Wakefield v. Thompson, 177 F.3d 1160, 1164 (9th Cir. 1999). 
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  g.   Prison Medical Care Litigation 

 

   1.  Introduction 

 

Some medical problems are simply too minor to be the basis of a lawsuit.  As one judge has 

explained,   

 

A prisonôs medical staff that refuses to dispense bromides for the sniffles or minor aches 

and pains or a tiny scratch or a mild headache or minor fatigue ð the sorts of ailments 

for which many people who are not in prison do not seek medical attention ð does not 

by its refusal violate the Constitution.
92

   

 

However, medical problems vary in seriousness from person to person.  For instance, in most 

situations, the common cold does not cause significant injury.  One court has ruled explicitly that 

the common cold does not normally present a ñserious medical need.ò
93

  But, this ruling would 

not apply to someone who has limited resistance to infection because of an immunodeficiency 

disease.  For such a person, a case of the common cold might severely affect her health and 

would likely amount to a serious medical need.   

 

Additionally, courts have recognized that prisons must have health care systems in place that can 

address prison health issues as they arise and have established some elements of an adequate 

prison health care system:   

 

The Eighth Amendment requires that prison officials provide a system of ready access to 

adequate medical care. Prison officials show deliberate indifference to serious medical 

needs if prisoners are unable to make their medical problems known to the medical staff. 

Access to the medical staff has no meaning if the medical staff is not competent to deal 

with the prisoners' problems. The medical staff must be competent to examine prisoners 

and diagnose illnesses. It must be able to treat medical problems or to refer prisoners to 

others who can. Such referrals may be to other physicians within the prison, or to 

physicians or facilities outside the prison if there is reasonably speedy access to these 

other physicians or facilities. In keeping with these requirements, the prison must provide 

an adequate system for responding to emergencies. If outside facilities are too remote or 

too inaccessible to handle emergencies promptly and adequately, then the prison must 

provide adequate facilities and staff to handle emergencies within the prison. These 

requirements apply to physical, dental and mental health.
94

 

 

The Alaska DOC has (on paper) established a comprehensive health care system for inmates that 

satisfies constitutional requirements.  The DOC provides for initial medical screening of inmates, 

provides regular sick calls, has a medical records system in place, and employs infectious disease 

control parameters.  

 

 

                                                 
92

 Toone, supra note 22, at 72 (citing Cooper v. Casey, 97 F.3d 914, 916 (7th Cir. 1996)). 
93

 Gibson v. McKevers, 631 F.2d 95, 98 (7th Cir. 1980). 
94

 Hoptowit v. Ray, 682 F.2d 1237, 1252-53 (9th Cir. 1982) (citation omitted). 
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   2.  Establishing Deliberate Indifference 

 

When considering whether or not to litigate a prison medical care issue, it is important to 

remember only ñdeliberate indifference to serious medical needsò violates the Eighth 

Amendment.
95

  This is a difficult standard to meet, and mere medical malpractice does not 

suffice.
96

  Additionally, the Supreme Court held that an official acts with deliberate indifference 

when he or she ñknows that inmates face a substantial risk of serious harm and disregards that 

risk by failing to take reasonable measures to abate it.ò
97

  To be deliberately indifferent, an 

official must therefore both (1) know about a risk to an inmate and (2) fail to respond reasonably 

to that risk.  If an official does not know about a risk, he has no constitutional duty to act.  Alaska 

has adopted this same standard.
98

 

 

There are four elements an inmate must show to prove deliberate indifference and succeed on an 

inadequate medical care claim:   

 

1. existence of a serious medical need; 

2. prison officialôs knowledge of need; 

3. prison officialôs failure to provide treatment; and 

4. causation and injury. 

 

    A.  Serious Medical Need 

 

What are ñserious medical needs?ò  As explained above, the Supreme Court has not yet 

specifically defined the term ñserious medical need,ò but the Court has proclaimed that the 

Eighth Amendment prohibits the ñunnecessary and wanton infliction of pain.ò
99

   The definitions 

established by various lower courts can be grouped together in two differing definitions: 

 

The first definition, embraced by the First, Third, Eighth, Tenth, and Eleventh Circuits, states 

that a medical need is serious when it ñhas been diagnosed by a physician as mandating 

treatment oréis so obvious that even a layperson would easily recognize the necessity for a 

doctorôs attention.ò
100

   

 

The second definition, shared by the Second and Ninth Circuits, states that a serious medical 

need exists when ñthe failure to treat a prisonerôs condition could result in further significant 

injury or the unnecessary and wanton infliction of pain.ò
101

  These courts consider the following 

factors, among others, in applying this test: 

                                                 
95

 Estelle v. Gamble, 429 U.S. 97, 104 (1976). 
96

 Id. at 106.   
97

 Farmer v. Brennan, 511 U.S. 825 (1994). 
98

 Goodlataw, 698 P.2d at 1193. 
99

 Estelle, 429 U.S. at 104.   
100

 Toone, supra note 22, at 72 (citing Mahan v. Plymouth County House of Corr., 64 F.3d 14, 18 (1st Cir. 1995); 

Monmouth County Corr. Inst. Inmates v. Lanzaro, 834 F.2d 326, 347 (3rd Cir. 1987); Gutierrez v. Peters, 111 F.3d 

1364, 1373 (7th Cir. 1997); Sheldon v. Pezley, 49 F.3d 1312, 1316 (8th Cir. 1995); Sealock v. Colorado, 218 F.3d 

1205, 1209 (10th Cir 2000); Hill v. DeKalb Regôl Youth Det. Ctr., 40 F.3d 1176, 1187 (11th Cir. 1994)).   
101

 Toone, supra note 22, at 73 (citing Harrison v. Blakely, 219 F.3d 132, 136 (2nd Cir. 2000) and McGuckin v. 

Smith, 974 F.2d 1050, 1059 (9th Cir. 1992)). 
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 the existence of an injury that a reasonable doctor or patient would find important 

and worthy of comment or treatment; 

 the presence of a medical condition that significantly affects an individualôs daily 

activities; or 

 the existence of a chronic and substantial pain.
102

 

 

The following are examples of medical needs that courts have found to be ñseriousò: 

 

 degenerative hip condition, which caused inmate great pain and difficulty 

walking
103

 

 painfully swollen and obviously broken arm
104

 

 stomach pain and abdominal distress caused by bleeding ulcer
105

 

 appendix that is inflamed or on the verge of rupturing
106

 

 dislocated shoulder
107

 

 painful mouth and throat blisters caused by cancer treatment 
108

 

 pain, purulent draining infection, and fever in excess of 100 degrees, caused by 

infected cyst
109

 

 cuts, severe muscular pain, and burning sensation in eyes and skin, caused by 

being maced by guards
110

 

 head injury from falling in the shower
111

 

 painful fungal skin infection
112

 

 severe chest pain which inmate (correctly) believed was caused by heart attack
113

 

 

Medical needs deemed ñnot seriousò by the courts include: 

 

 sliver of glass in inmateôs palm that did not require stitches or painkiller
114

 

 pain inmate experienced when doctor removed partially torn-off toenail without 

anesthetic
115

 

 nausea, shakes, headache, and diminished appetite caused by family situational 

stress
116

 

 pseudofolliculitis barbae or ñshaving bumpsò
117

 

                                                 
102

 McGuckin, 974 F.2d at 1059-60. 
103

 Hathaway v. Coughlin, 37 F.3d 63, 67 (2nd Cir. 1994). 
104

 Loe v. Armistead, 582 F.2d 1291, 1296 (4th Cir. 1978). 
105

 Weslake v. Lucas, 537 F.2d 857, 860-61 (6th Cir. 1976). 
106

 Sherrod v. Lingle, 223 F.3d 605, 610-611 (7th Cir. 2000). 
107

 Higgins v. Corr. Med. Serv., 178 F.3d 508, 511 (7th Cir. 1999). 
108

 Ralston v. McGovern, 167 F.3d 1160, 1162 ((7th Cir. 1999). 
109

 Gutierrez , 111 F.3d at 1373-74. 
110

 Cooper v. Casey, 97 F.3d 914, 916 (7th Cir. 1996) 
111

 Murphy v. Walker, 51 F.3d 714, 719 (7th Cir. 1995) (ñAny injury to the head unless obviously superficial should 

ordinarily be considered serious and merits attention until properly diagnosed as to severity.ò) 
112

 Logan v. Clarke, 119 F.3d 647, 649 (8th Cir. 1997). 
113

 Sealock v. Colorado, 218 F.3d 1205, 1210 (10th Cir. 2000). 
114

 Martin v. Gentile, 849 F.2d 863, 871 (4th Cir. 1998). 
115

 Snipes v. DeTella, 95 F.3d 586, 591-92 (7th Cir. 1996). 
116

 Doty v. County of Lassen, 37 F.3d 540, 546 (9th Cir. 1994). 
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    B.  Prison Officialôs Knowledge of Need 
 

There is no right to medical treatment if prison officials are not aware of an inmateôs medical 

problem.
118

  Inmates therefore must do everything they can to inform officials about their 

medical conditions.  There are a number of ways to do this.  Inmates can fill out a medical 

request form, grievance form, or sick call slip or write a letter describing the problem to prison 

officials.  Inmates can also inform prison staff and officials of the problem verbally.  It is also 

important for inmates to communicate with the proper officials ï the guards who can contact a 

doctor on a prisonerôs behalf and the medical staff who will provide treatment.
119

  It may not be 

enough to write only the Director of Institutions or the medical director of the prison system if 

that individual is not directly responsible for that particular inmateôs medical care.
120

  However, 

if an inmate believes there are system-wide problems that have prevented him from receiving 

adequate medical care, he should write to the appropriate higher-level officials in addition to the 

guards, nurses, and doctors who deal with the problem directly. 

 

    C.  Prison Officialôs Failure to Provide Treatment 
 

Once officials are aware of an inmateôs serious medical need, they must respond reasonably.  

Ideally, an inmate should be promptly examined by qualified medical personnel, prescribed or 

ordered the necessary treatment, administered the treatment properly, and then provided follow-

up treatment as necessary.
121

  But life in prison is often far from ideal.  According to the 

Supreme Court, prison officials violate the Constitution only when they intentionally deny or 

delay access to medical care, provide grossly inadequate treatment, or intentionally interfere 

with prescribed treatment.
122

  

 

     1.  Denial of Medical Attention 
 

The strongest type of medical care claim is when an inmate with a serious problem repeatedly 

asks for medical care, receives no care, and then suffers a serious injury.
123

  After learning about 

an inmateôs serious medical need, officials may not simply do nothing.
124

  Officials may not 

                                                                                                                                                             
117

 Shabazz v. Barnauskas, 790 F.2d 1536, 1538 (11th Cir. 1986). 
118

 See, e.g., Grayson v. Peed, 195 F.3d 692, 695 (4th Cir. 1999); Durham v. Nuôman, 97 F.3d 862, 869 (6th Cir. 

1996). 
119

 Toone, supra note 22, at 77. 
120

 Farmer v. Moritsugu, 163 F.3d 610, 615-16 (D.C. Cir. 1998). 
121

 Toone, supra note 22, at 77. 
122

 Estelle v. Gamble, 429 U.S.97, 104-05 (1976). 
123

 Hudson v. McHugh, 148 F.3d 859, 864 (7th Cir. 1998) (finding case in which officials knew inmate was not 

getting his medicine for epilepsy was a ñprototypical case of deliberate indifferenceò).  
124

See, e.g., Kersh v. Derozier, 851 F.2d 1509, 1510 (5th Cir. 1988) (inmate went blind after officials refused to 

allow him to wash object out of his eye); Murphy v. Walker, 51 F.3d 714, 719 (7th Cir. 1995) (rather than having 

inmate with head injury treated by doctor, guards told him to ñstop being a babyò and live with the pain); Hughes v. 

Joliet Corr. Ctr., 931 F.2d 425, 428 (7th Cir. 1991) (inmate with spinal injury told by medical staff he was ñfull of 

bullshitò); Estate of Rosenberg by Rosenberg v. Crandell, 56 F.3d 35, 37 (8th Cir. 1995) (rather than arranging visit 

to doctor, physicianôs assistants required seriously ill inmate to work and walk to mess hall and refused to give him 

liquid food); Sealock v. Colorado, 218 F.3d 1205, 1207 (10th Cir. 2000) (after being informed that inmate might be 

having heart attack, sergeant refused to drive inmate to hospital and said, ñJust donôt die on my shift.  Itôs too much 
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deny needed medical care because it is expensive or because the inmate cannot pay for it.
125

  But, 

courts have held that the Constitution allows jails and prisons to charge inmates co-payments, or 

small fees, for medical attention.
126

  As a general rule, jails and prisons should not charge 

inmates fees for treatment for chronic conditions (lifelong illnesses like cancer or AIDS), 

emergency conditions, or communicable diseases (because failure to treat a communicable 

disease like tuberculosis endangers the health of many others).
127

  Moreover, indigent inmates 

should not have to pay anything before receiving medical attention.  Officials may not deny 

medical care as a form of punishment
128

 nor may they deny medical care by forcing an inmate to 

do something unreasonable first.
129

 

 

Guards and other ñnon-doctorsò often play the role of ñgatekeeperò in deciding which inmates 

receive medical attention and which do not.  Untrained officials are not qualified to make 

medical decisions and thus should not make them.
130

  Because a nurse or doctor should be able to 

identify certain serious medical needs that a typical prison guard cannot, courts will consider 

whether the official in question had medical training when deciding whether an official was 

deliberately indifferent.
131

  Similarly, a medical official without specialized training should not 

make decisions about conditions that require a specialistôs training, as denial of access to 

appropriately qualified health care staff could constitute deliberate indifference on the part of an 

unspecialized medical official.
132

   

                                                                                                                                                             
paper work.ò); Ancata v. Prison Health Serv., 769 F.2d 700, 702 (11th Cir. 1985) (inmate died of leukemia four 

months after complaining of various serious medical problems; jail officials made no arrangements for doctorôs 

examination until forced by two court orders). 
125

 Chance v. Armstrong, 143 F.3d 698, 704 (2nd Cir. 1998) (holding doctors acted with deliberate indifference if 

they recommended extraction of teeth and rejected less invasive course of treatment ñbecause of monetary 

incentivesò); Lanzaro, 834 F.2d at 347 (stating officials may not condition provision of needed medical services on  

inmateôs ability or willingness to pay); Ancata, 769 F.2d at 704 (finding it unconstitutional for officials to refuse to 

send seriously ill inmate to specialist unless he agreed to pay for evaluation). 
126

 See, e.g., Reynolds v. Wagner, 128 F.3d 166, 174-75 (3rd Cir. 1997).  The Alaska DOC charges a co-payment 

fee of $4.00 per visit to institutional medical staff, with some exceptions.  See infra, Part III.A.11. 
127

 Reynolds, 128 F.3d at 174 n.6. 
128

 Archer v. Dutcher, 733 F.2d 14, 17 (2nd Cir. 1984). 
129

 See Harrison v. Barkley, 219 F.3d 132, 136-38 (2nd Cir. 2000) (requiring inmate to consent to unwanted 

extraction of one diseased tooth before receiving treatment for cavity in another is unconstitutional); but see Beck v. 

Skon, 253 F.3d 330, 334 (8th Cir. 2001) (conditioning provision of necessary medical procedure on inmateôs 

decision to sign a liability waiver is constitutional). 
130

 Mitchell v. Alusi, 872 F.2d 577, 581 (4th Cir. 1989) (finding alleged practice of having untrained staff screen 

inmates for medical problems stated constitutional violation); Williams v. Edwards, 547 F.2d 1206, 1216-18 (5th 

Cir. 1977) (holding it unconstitutional for unlicensed doctors, untrained inmates, and untrained pharmacist to 

administer medical care system). 
131

 Collignon v. Milwaukee County, 163 F.3d 982, 989 (7th Cir. 1998) (stating that what might not be obvious to a 

lay person might be obvious to medical professional acting within area of expertise). 
132

 Toussaint v. McCarthy, 801 F.2d 1080, 1112 (9th Cir. 1986) (rendering of medical services by unqualified 

personnel is deliberate indifference); Hemmings v Gorczyk, 134 F.3d 104, 109 (2nd Cir. 1998) (denying inmatesô 

repeated requests for referral to orthopedic specialist could constitute deliberate indifference where inmate had 

ñclassicò symptoms of ruptured Achilles tendon); Jones v. Simek, 193 F.3d 485, 490 (7th Cir. 1999) (failing to 

arrange for inmate with ruptured Achilles tendon to be examined by a neurologist for six months amounted to 

deliberate indifference if prison doctor knew inmate may have suffered nerve damage); LeMarbe v. Wisneski, 266 

F.3d 429 (6th Cir. 2001) (failure of surgeon to send patient with bile leak in abdomen to a specialist raised Eighth 

Amendment claim); Mandel v. Doe, 888 F.2d 783, 789-90 (11th Cir. 1989) (declaring physicianôs assistantôs failure 

to diagnose broken hip, refusal to order x-ray or allow prisoner from seeing a doctor constituted ñprecisely the 

deliberate indifferent not tolerated by the Constitutionò); Washington v. Dugger, 860 F.2d 1018, 1021 (11th Cir. 
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     2.  Delay in Providing Medical Attention 
 

A prison officialôs delay in providing needed medical care or access to medical personnel may 

also violate the Constitution.
133

  In assessing the constitutionality of a particular delay, courts 

will consider both the reason for the delay and the nature of the medical need.
134

  If the medical 

need is urgent, even a short delay can result in extreme pain or death and can therefore amount to 

deliberate indifference.
135

  As a general rule, a delay violates the Constitution if it is (1) 

medically unjustified and (2) clearly likely to make the inmateôs medical problem worse or result 

in a lifelong handicap or a permanent loss.
136

  Several circuits also require inmates to prove they 

suffered pain or their health worsened as a result of delay in treatment, though the Ninth Circuit 

has no such requirement.
137

 

 

     3.  Inadequate Medical Treatment 
 

A prison official may also be deliberately indifferent if the medical care he or she provides is ñso 

grossly incompetent, inadequate, or excessive as to shock the conscience or to be intolerable to 

fundamental fairness.ò
138

  This is difficult to prove.  Furthermore, inmates do not have the right 

to choose a specific course of medical treatment.
139

 Courts will rarely second-guess the choices 

                                                                                                                                                             
1988) (failing to return prisoner to VA hospital for treatment of Agent Orange exposure showed ñmore than 

sufficient evidenceò of deliberate indifference by prison officials).  
133

 Estelle v. Gamble, 429 U.S. 97, 105-06 (1976); see also Lancaster v. Monroe County, 116 F.3d 1419, 1425 (11th 

Cir. 1997) (ñ[A]n official acts with deliberate indifference when he intentionally delays providing an inmate with 

access to medical treatment, knowing that the inmate has a life-threatening condition or an urgent medical condition 

that would be exacerbated by delay.ò); Weyant v. Okst, 101 F.3d 845, 856-57 (2nd Cir. 1996) (delay of hours in 

getting medical attention for diabetic in insulin shock); Natale v. Camden County Corr. Facility, 318 F.3d 575 (3rd 

Cir. 2003) (delay of 21 hours in providing insulin to diabetic); Wallin v. Norman, 317 F.3d 558 (6th Cir. 2003) 

(delay of one week in treating urinary tract infection and one day in treating leg injury); Murphy v. Walker, 51 F.3d 

714, 719 (7th Cir. 1995) (two-month delay in getting prisoner with head injury to a doctor). 
134

 McElligott v. Foley, 182 F.3d 1248, 1255 (11th Cir. 1999). 
135

 Bass by Lewis v. Wallenstein, 769 F.2d 1173, 1183 (7th Cir. 1985) (finding 10-15 minute delay in responding to 

inmate having heart attack showed deliberate indifference). 
136

 Harrison v. Barkley, 219 F.3d 132, 138 (2nd Cir. 2000) (one-year delay in treating a tooth cavity can amount to 

deliberate indifference); H.C. by Hewitt v. Jarrard, 786 F.2d 1080, 1086-87 (11th Cir. 1986) (three-day delay of 

treatment for shoulder injury was deliberate indifference).  But see Kane v. Hargis, 987 F.2d 1005, 1009 (4th Cir. 

1993) (four-hour delay in medical attention for cracked teeth, cut nose, and bruised face was not deliberate 

indifference because there was ñno indication these injuries required immediate medical treatment.ò); Gutierrez, 111 

F.3d at 1374-75 (six-day wait to see doctor was not unreasonably long delayò for treatment of a cyst, where doctor 

had seen inmate ñfor the exact same complaint one week earlierò; ñ[T]hese occasional delays were simply isolated 

instances of neglect which taken alone or collectively cannot support a finding of deliberate indifference.ò). 
137

 The First, Sixth, Seventh, Eighth, Tenth, and Eleventh Circuits all have this requirement.  See e.g., Gadreault v. 

Salem, 923 F.2d 203, 208 (1st Cir. 1990) (requiring medical evidence to verify harm was caused by delay in 

provision of medical care). 
138

 Rogers v. Evans, 792 F.2d 1052, 1058 (11th Cir. 1986). 
139

 Jackson v. McIntosh, 90 F.3d 330, 332 (9th Cir. 1996) (ñ[W]here [an official] has based his actions on a medical 

judgment that either of the two alternative courses of treatment would be medically acceptable under the 

circumstances, [the inmate] has failed to show deliberate indifference, as a matter of law.ò); Forbes v. Edgar, 112 F. 

3d 262, 267 (7th Cir. 1997) ( ñUnder the Eight Amendment, [an inmate] is not entitled to demand specific care.  She 

is not entitled to the best care possible.  She is entitled to reasonable measures to meet a substantial risk of serious 

harm to her.ò). 
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that doctors, nurses, and other medical officials make in treating inmates ð even if the choices 

they make violate the standards of their professions.
140

  One court has held that ñdeliberate 

indifference may be inferredéonly when the medical professionalôs decision is such a 

substantial departure from accepted professional judgment, practice, or standards as to 

demonstrate that the person responsible did not base the decision on such a judgment.ò
141

   

 

It is important to note deliberate indifference is not satisfied by a showing of negligence.
142

  In 

other words, medical malpractice in prison does not by itself violate the Constitution; something 

more must be shown.
143

  It is not enough to show a missed diagnosis or a bad result, although a 

doctorôs willful disregard for an obvious medical problem may be deliberately indifferent.
144

  It 

is also not enough to show that another doctor may have ordered a different course of 

treatment.
145

  Mere differences of medical judgment are not actionable.
146

  But, in certain 

instances, the decisions of prisoner doctors can be attacked.
147

  In these situations, the prisoner 

must show a legitimate medical judgment is not at issue. 

 

However, if the care that a medical official provides is grossly inadequate, that is, glaringly or 

inexcusably bad, or if he or she intentionally decides to take an easier or cheaper, but much less 

effective, course of treatment, the official may be deliberately indifferent.
148

  Deliberate 

indifference may also exist if the official continues with a course of treatment ñin the face of 

resultant pain and risk of permanent injury,ò
149

 if medical officials fail to inquire into facts 

necessary to make a professional judgment,
150

 or if they allow non-medical factors to interfere 

with medical judgment.
151

  Also, if judgment is so egregiously bad it isnôt really medical, or if 

treatment is ñso cursory as to amount to no treatment at all,ò it may violate the Constitution.
152

 

                                                 
140

 Taylor v. Adams, 221 F.3d 1254, 1259 (11th Cir. 2000). 
141

 Estate of Cole v. Fromm, 94 F.3d 254, 261-62 (7th Cir. 1996). 
142

 Farmer v. Brennan, 511 U.S. 825, 835 (1994); Estelle v. Gamble, 429 U.S. 97, 105-06 (1976). 
143

 Lopez v. Smith, 203 F.3d 1122, 1131 (9th Cir. 2000) (en banc). 
144

 Hemmings v. Gorczyk, 134 F.3d 104, 109 (2nd Cir 1998); see also Steele v. Choi, 82 F.3d 175, 179 (7th Cir. 

1996) (ñIf the symptoms plainly called for a particular medical treatmentðthe leg is broken, so it must be set; the 

person is not breathing, so CPR must be administeredða doctorôs deliberate decision not to furnish the treatment 

might be actionable . . . ò). 
145

 Barron v. Keohane, 216 F.3d 692, 693 (8th Cir. 2000) (ruling officials did not act with deliberate indifference in 

treating inmateôs kidney disease with dialysis rather than providing him access to a kidney transplant). 
146

 Stewart v. Murphy, 174 F.3d 530, 535 (5th Cir. 1999). 
147

 See, e.g., Hunt v. Uphoff, 199 F.3d 1220, 1223-24 (10th Cir. 1999) (one doctor denied insulin prescribed by 

another doctor); Miller v. Schoenen, 75 F.3d 1305 (8th Cir. 1996) (recommendations from outside hospitals not 

followed).   
148

 Wil liams v. Vincent, 508 F.2d 541, 544 (2nd Cir. 1974) (finding alleged decision by prison doctors simply to 

close wound rather than reattach severed ear could constitute deliberate indifference). 
149

 White v. Napoleon, 897 F.2d 103, 109-11 (3rd Cir. 1990). 
150

 See, e.g., Liscio v. Warren, 901 F.2d 274, 276-77 (2nd Cir. 1990) (physician failed to inquire into the cause of 

arresteeôs delirium and thus failed to diagnose alcohol withdrawal); Miltier v. Beorn, 896 F.2d 848, 853 (4th Cir. 

1990) (doctor failed to perform tests for cardiac disease in patient with symptoms that called for testing); Inmates of 

Occoquan v. Barry, 717 F. Supp. 854, 867-68 (D.D.C. 1989) (failure to perform adequate health screening on 

intake). 
151

 See, e.g., Boswell v. Sherburne County, 849 F.2d 1117, 1123 (8th Cir. 1988) (budgetary restrictions); Jones v. 

Johnson, 781 F.2d 769, 771 (9th Cir. 1986) (budgetary restrictions); Ancata v. Prison Health Serv., Inc., 769 F.2d 

700, 704-05 (11th Cir. 1985) (refusal to provide specialty consultations without a court order). 
152

 See, e.g., McElligott v. Foley, 182 F.3d 1248, 1257 (11th Cir 1999) (jury could find that treatment of Tylenol, 

Pepto-bismol, and anti-gas medication for inmate with severe stomach pains, later diagnosed as colon cancer, was 
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     4.  Interference with Prescribed Treatment 

 

Prison officials may not interfere with or fail to carry out treatment that a doctor or other medical 

official has prescribed or ordered for an inmate.
153

  Officials also may not substitute their 

judgment for a medical professionalôs prescription or order.  Such conduct constitutes deliberate 

indifference.
154

   

 

    d.   Causation and Injury 
  

Lastly, to win a medical care claim, an inmate must show that the officialsô deliberate 

indifference caused, or is likely to cause, an injury.  If an inmate claims that he was denied 

medical care for a serious medical need, he must show how that denial caused an injury, i.e., that 

it caused pain, made a preexisting condition worse, or caused new medical problems.
155

  If the 

claim is that an official improperly delayed treatment, courts require that an inmate show that the 

delay caused pain or decreased health.   

 

   3.  Mental Health Care Claims 
 

The same Eighth Amendment principles apply to mental health care.
156

  In other words, 

ñdeliberate indifference to an inmateôs serious mental health needs violates the Eighth 

Amendmentò
157

 and ñ[t]reatment of the mental disorders of mentally disturbed inmates is a 

serious medical need.ò
158

   

 

A ñsevereò mental illness is one ñthat has caused significant disruption in an inmateôs everyday 

life and which prevents his functioning in the general population without disturbing or 

endangering others or himself.ò
159

 

 

A prison must be equipped to provide mental health services.  Elements of an adequate mental 

health system include:  

                                                                                                                                                             
ñso cursory as to amount to no care at allò); Adams v. Poag, 61 F.3d 1537, 1543-44 (11th Cir. 1995) (medical 

treatment that is ñso grossly incompetent, inadequate, or excessive as to shock the conscienceò constitutes deliberate 

indifference); Hughes v. Joliet Corr. Ctr., 931 F.2d 425, 428 (7th Cir. 1991) (evidence that medical staff treated the 

plaintiff ñnot as a patient, but as a nuisanceò). 
153

 See Estelle v. Gamble, 429 U.S. 97, 105 (1976) (intentionally interfering with treatment once prescribed); see 

also Lawson v. Dallas County, 286 F.3d 257 (5th Cir. 2002) (failure to follow medical orders for care of paraplegic 

prisoner); Walker v. Benjamin, 293 F.3d 1030 (7th Cir. 2002) (refusal to provide prescribed pain medication); Koehl 

v. Dalsheim, 85 F.3d 86, 88 (2nd Cir. 1996) (denial of prescription eyeglasses); Erickson v. Holloway, 77 F.3d 

1078, 1080 (8th Cir. 1996) (officerôs refusal of emergency room doctorôs request to admit the prisoner and take x-

rays); Boretti v. Wiscomb, 930 F.2d 1150, 1156 (6th Cir. 1991) (nurseôs failure to perform prescribed dressing 

changes). 
154

 Hamilton v. Endell, 981 F.2d 1062, 1066-67 (1992), undermined on other grounds by Saucier v. Katz, 533 U.S. 

194 (2001). 
155

 Toone, supra note 22, at 86. 
156

 Brown v. Zavaras, 63 F.3d 967, 970 (10th Cir. 1995). 
157

 Torraco v. Maloney, 923 F.2d 231, 234 (1st Cir. 1991) 
158

 Wellman v. Faulkner, 715 F.2d 269, 272 (7th Cir. 1983); see also Hoptowit, 682 F.2d at 1253; Bowring v. 

Godwin, 551 F.2d 44, 47 (4th Cir. 1977). 
159

 Tillery v. Owens, 719 F. Supp. 1256, 1286 (W.D. Pa. 1989), affôd, 907 F.2d 418 (3d Cir. 1990). 
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(a) a systematic program for screening and evaluating inmates in order to identify those 

who require mental health treatment; 

(b) treatment must entail more than segregation and close supervision of the inmate 

patients; 

(c) treatment requires the participation of trained mental health professionals, who must 

be employed in sufficient numbers to identify and treat in an individualized manner 

those treatable inmates suffering from serious mental disorders; 

(d) accurate, complete, and confidential records of the mental health treatment process 

must be maintained; 

(e) prescription and administration of behavior-altering medications in dangerous 

amounts, by dangerous methods, or without appropriate supervision and periodic 

evaluation is an unacceptable method of treatment; 

(f) a basic program for the identification, treatment and supervision of inmates with 

suicidal tendencies is a necessary component of any mental health treatment 

program.
160

 

 

Examples of deficiencies in prison mental health care programs that have been found to violate 

the Eighth Amendment include the following: 

 

 ̷ lack of mental health screening on intake;
161

 

 ̷ failure to follow up on prisoners with known or suspected mental health disorders;
162

 

 ̷ failure to provide adequate numbers of qualified mental health staff;
163

 

 ̷ housing mentally ill prisoners in segregation or ñsupermaxò units;164
 

                                                 
160

 Ruiz v. Estelle, 503 F. Supp. 1265, 1339 (S.D. Tex. 1980) (citations omitted), amended in part and vacated in 

part by 688 F.2d 266 (5
th
 Cir. 1982); see also Balla v. Idaho State Bd. of Corr., 595 F. Supp. 1558, 1577 (D. Idaho 

1984); Coleman v. Wilson, 912 F. Supp. 1282, 1298 n. 10 (E.D. Cal. 1995). 
161

 Gibson v. County of Washoe., 290 F.3d 1175, 1189 (9th Cir. 2002); Inmates of Occoquan v. Barry, 717 F. Supp. 

854, 868 (D.D.C. 1989); Inmates of the Allegheny County Jail v. Pierce, 487 F. Supp. 638, 642, 644 (W.D. Pa. 

1980).   
162

 Comstock v. McCrary, 273 F.3d 693 (6th Cir. 2001); Sanville v. McCaughtrey, 266 F.3d 724, 738 (7th Cir. 

2001); Waldrop v. Evans, 871 F.2d 1030, 1036 (11th Cir. 1989); Arnold v. Lewis, 803 F. Supp. 246, 257-58 (D. 

Ariz. 1992).   
163

 Cabrales v. County of Los Angeles, 864 F.2d 1454, 1461 (9th Cir. 1988), vacated, 490 U.S. 1087 (1989), 

reinstated, 886 F.2d 235 (9
th
 Cir. 1989); Waldrop v. Evans, 871 F.2d 1030, 1036 (11th Cir. 1989) (non-psychiatrist 

was not qualified to evaluate significance of prisonerôs suicidal gesture); Wellman v. Faulkner, 715 F.2d 269, 272-

73 (7th Cir. 1983) (ña psychiatrist is needed to supervise long term maintenanceò on psychotropic medication); see 

also Ramos v. Lamm, 639 F.2d 559, 577-78 (10th Cir. 1980).  
164

 JonesôEl v. Berge, 164 F.Supp.2d 1096 (W.D. Wis. 2001); Ruiz v. Johnson, 37 F.Supp.2d 855, 913-15 (S.D. Tex. 

1999), revôd on other grounds, 243 F.3d 941 (5
th
 Cir. 2001), adhered to on remand, 154 F.Supp.2d 975 (S.D. Tex. 

2001); Coleman v. Wilson, 912 F. Supp. 1282, 1320-21 (E.D. Cal. 1995); Madrid v. Gomez, 889 F. Supp. 1146, 

1265-66 (N.D. Cal. 1995); Casey v. Lewis, 834 F. Supp. 1477, 1549-50 (D. Ariz. 1993); Finney v. Mabry, 534 F. 

Supp. 1026, 1036-37 (E.D. Ark. 1982). 

         Indeed, the U.S. Supreme Court has acknowledged the devastating effects of prolonged isolation even on 

ñnormalò prisoners.  A considerable number of the prisoners fell, after even a short confinement, into a semi-fatuous 

condition, from which it was next to impossible to arouse them.  Others became violently insane, and others still 

committed suicide.  Those who withstood the ordeal better were not generally reformed and, in most cases, did not 

recover sufficient mental activity to be of any subsequent service to the community.  In re Medley, 134 U.S. 160, 

168 (1890) (describing effects of solitary confinement as practiced in the early days of the United States).  See also 

Chambers v. Florida, 309 U.S. 227, 237-38 (1940) (referring to ñsolitary confinementò as one of the techniques of 
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 ̷ failure to transfer seriously mentally ill prisoners to more appropriate facilities;
165

 

 ̷ improper use of restraints;
166

   

 ̷ excessive use of force against mentally ill prisoners;
167

 

 ̷ lack of training of custody staff in mental health issues;
168

 

 ̷ failure to adequately supervise or report a prisoner who has demonstrated suicidal 

tendencies.
169

 

 

   4.  Dental Care 
 

Inmates are entitled to necessary dental care.  In fact, courts have recognized that dental care is 

one of the most important medical needs facing inmates.
170

  Similar to delays in medical care, 

delays in dental care can also violate the Eighth Amendment, particularly if the prisoner is 

suffering pain in the interim.
171

   There are, however, standards that apply specifically to dental 

care.  For instance, ñcareò that consists of pulling teeth that can be saved is constitutionally 

inadequate
172

 and one court has held that some minimal level of prophylactic dental care is 

constitutionally required.
173

 

 

   5.  Conclusion 

 

Providing medical care to inmates is a necessary task, though by no means an easy one.  To 

begin with, many inmates come from poorer backgrounds.  As a result, as a group they tend to 

have more medical problems than other Americans. For many inmates, the medical care they 

receive in prison is the first medical attention they have received in years.
  
 Moreover, staffing 

and budgetary concerns complicate a prisonôs ability to provide medical care.  Medical care can 

be very expensive, and few qualified doctors and nurses want to work in jails or prisons.  

Security issues also arise when violent or dangerous inmates require medical attention.  

Considering all of these factors, it is obvious why even the best-intentioned prison officials can 

get frustrated when it comes to taking care of inmatesô medical needs. 

 

                                                                                                                                                             
ñphysical and mental tortureò that have been used by governments to coerce confessions); Grassian, 

Psychopathological Effects of Solitary Confinement, 140 Am. J. Psychiatry 1450 (1983); Kupers, Prison Madness 

(1999). 
165

 Morales Feliciano v. Rossello Gonzalez, 13 F.Supp.2d 151, 209, 211 (D.P.R. 1998); Madrid, 889 F. Supp. at 

1220; Coleman, 912 F. Supp. at 1309; Arnold v. Lewis, 803 F. Supp. 247, 257 (D. Ariz. 1992).  
166

 Wells v. Franzen, 777 F.2d 1258, 1261-62 (7th Cir. 1985); Campbell v. McGruder, 580 F.2d 521, 551 (D.C. Cir. 

1978).   
167

 Coleman, 912 F. Supp. at 1321-23; Kendrick v. Bland, 541 F. Supp. 21, 25-26 (W.D. Ky. 1981). 
168

 Olsen v. Layton Hills Mall, 312 F.3d 1304, 1319-20 (10th Cir. 2002).   
169

 Conn v. City of Reno, 591 F.3d 1081, 1091 (9th Cir. 2010). 
170

 Wynn v. Southward, 251 F.3d 588, 593 (7th Cir. 2001); Hunt v. Dental Depôt, 865 F.2d 198, 200 (9th Cir. 1989); 

Ramos v. Lamm, 639 F.2d 559, 576 (10th Cir. 1980).   
171

 Meeks v. Allison, 290 F. Appôx 4 (9th Cir. 2008) (approximately six months of visits without treatment for pain); 

Canell v. Bradshaw, 840 F. Supp. 1382, 1387, 1393 (D. Or. 1993), affôd, 97 F.3d 1458 (9th Cir. 1996) (several 

days); Farrow v. West, 320 F.3d 1235 (11th Cir. 2003) (fifteen-month delay in providing dentures); Fields v. 

Gander, 734 F.2d 1313, 1315 (8th Cir. 1984) (three weeks).   
172

 See, e.g., Chance v. Armstrong, 143 F.3d 698, 700-02 (2nd Cir. 1998); Dean v. Coughlin, 623 F. Supp. 392, 405 

(S.D.N.Y. 1985); Heitman v. Gabriel, 524 F. Supp. 622, 627 (W.D. Mo. 1981).   
173

 Barnes v. Govôt of Virgin Islands, 415 F. Supp. 1218, 1235 (D.V.I. 1976).   
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Despite the hardships that accompany providing medical care in prisons, lack of medical care 

can cause even greater problems.  Denying prisoners medical care can endanger their lives, cause 

unnecessary pain, and make it difficult for them to perform basic functions like eating or 

sleeping.  Additionally, if untreated, an inmateôs serious medical condition could endanger the 

health of other inmates, guards, and possibly the prison population as a whole. 

 

For these reasons, it is important that prisoners be able to utilize the courts to enforce their right 

to receive needed medical attention.  Most inmate medical care lawsuits involve claims against 

lower-level officials like guards, doctors, and nurses for failing to provide care, providing 

inadequate care, or interfering with prescribed treatment.  These types of cases are resource- and 

fact-intensive: while they will address the concerns raised by an individual inmate, they will not 

spur system-wide change.   

 

Supervising officials and municipal governments may also be held liable in civil rights lawsuits.  

To win a claim against a government agency like the Alaska DOC, an inmate must show the 

agency established or tolerated a deliberately indifferent policy or custom that resulted in a 

constitutional violation.
174

  Such a lawsuit is typically a class action, and represents the type of 

litigation that should be pursued in order to effect systemic change in prisoner medical care. 

 

Whether an inmate has a constitutional right to medical care depends on the specifics of the 

problem the inmate has.  It is therefore very important for inmates to describe their problems ð 

to guards, nurses, doctors, and to a court if necessary ð in as much detail as possible.
175

  

Providing prison officials with specific information about a medical condition will increase the 

likelihood the inmate will receive the necessary care.  Inmates should tell officials as much as 

they can about the following: 

 

 symptoms:  the signs or effects of the condition (e.g., vomiting, passing out, fever, 

blurred vision, dull or throbbing pain), regardless of whether the symptoms can be 

observed by others; 

 how long the condition has lasted; 

 how the condition has affected the inmateôs ability to perform basic functions 

(e.g., sleep, walk, sit, eat, work); and 

 any previous medical advice or treatment received for this condition.
176

 

 

Prisoners should also be sure to keep a copy of their request forms or any other documents listing 

this information.  Medical request forms often get ñlost or misplaced,ò so if it is not possible to 

keep a copy of the grievance form, it is important for the inmate to write this information down 

in a journal, together with the names of the people to whom he or she has complained and all 

relevant dates and times. 

                                                 
174

 In order to show ñdeliberate indifferenceò in class action litigation, the plaintiff inmates must produce evidence 

showing "repeated examples of negligent acts which disclose a pattern of conduct by the prison medical staff," or 

that ñ there are such systemic and gross deficiencies in staffing, facilities, equipment, or procedures that the inmate 

population is effectively denied access to adequate medical care."  Ramos v. Lamm, 639 F.2d 559, 575 (10th 

Cir.1980) (internal citation omitted); see also Todaro v. Ward, 565 F.2d 48, 52 (2nd Cir.1977).   Plaintiffs can also 

meet this burden by showing serious deficiencies in staffing, facilities or procedures. 
175

 Toone, supra note 22, at 75. 
176

 Id.  
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 3.  Access to the Courts 

 

The First Amendment guarantees the right to ñpetition the government for a redress of 

grievances.ò
177

  Prisoners have a specific constitutional right to file criminal appeals, including 

post-conviction appeals, habeas corpus petitions, and civil rights lawsuits.
178

  This is commonly 

referred to as the ñright of access to the courts.ò
179

  To further this right, prison officials must 

provide the tools prisoners need ñto attack their sentences, directly or collaterally[ ] . . . in order 

to attack their conditions of confinement.ò
180

  However, the Supreme Court has explained this is 

not a ñfreestanding right to a law library or legal assistance.ò
181

  Thus, prison officials have some 

latitude in how they enable prisoners to file criminal petitions and civil rights lawsuits, and 

officials are not obligated to provide a law library per se.
182

 

 

To establish a violation of the right of access to the courts as a result of a sub-par law library, a 

prisoner must show that he/she has suffered an ñactual injuryò as a result of the denial:   

 

[T]he alleged shortcomings in the library or legal assistance program [must have] 

hindered his efforts to pursue a legal claiméfor example, that a complaint he prepared 

was dismissed for failure to satisfy some technical requirement which, because of 

deficiencies in the prisonôs legal assistance facilities, he could not have known.  Or that 

he had suffered arguably actionable harm that he wished to bring before the courts, but 

was so stymied by inadequacies of the law library that he was unable even to file a 

complaint.
183

 

 

ñActual injuryò is difficult to prove, and most such claims fail. 

 

A prisoner in Alaska has a right to reasonable access to the courts which cannot be limited unless 

the state's interests in security and rehabilitation of prisoners cannot be protected by less 

restrictive means.
184

   This appears to be a less onerous burden than the actual injury requirement 

under the U.S. Constitution.   In fact, in Mathis v. Sauser, the Alaska Supreme Court declined to 

impose the ñactual injuryò requirement on an inmate who sued to challenge a Spring Creek 

Correctional Center policy that prohibited inmates from having computer printers in their 

cells.
185

  The court, in reversing summary judgment against Mathis, held Mathis only needed to 

show the alleged policy was motivated by intent to curtail access to the courts.
186

  Mathis was not 

alleging that that Spring Creek was providing inmates with insufficient tools to ensure 

meaningful access to the courts; rather, he alleged a claim of intentional administrative 

                                                 
177

 U.S. CONST. amend. I. 
178

 Lewis v. Casey, 518 U.S. 343, 355 (1996).   
179

 Hudson v. Palmer, 468 U.S. 517, 523 (1984) (ñPrisoners have the constitutional right to petition the Government 

for redress of their grievances, which includes a reasonable right of access to the courts.ò). 
180

 Lewis, 518 U.S. at 355. 
181

 Id. at 352.   
182

 Id. at 350-53. 
183

 Id. at 351.   
184

 Midgett v. Cook Inlet Pre-Trial Facility, 53 P.3d 1105, 1112 (Alaska 2002). 
185

 942 P.2d 1117, 1123 (Alaska 1997).   
186

 Id. 
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obstruction aimed at interfering with individual inmatesô presentation of claims to the courts.
187

  

Additionally, the administration admitted the purpose of the policy was to reduce frivolous 

litigation and paperwork.
188

 

 

Under Alaska law, prisoners must have access to and use of legal reference materials or legal 

assistance ñin order to gain meaningful access to a court for the purpose of challenging (A) the 

prisonerôs conviction or sentence; or (B) the conditions of the prisonerôs confinement.ò
189

  In 

following this statutory mandate, the Alaska Department of Corrections requires that each 

institution provide every prisoner with access to a law library, library assistance, and supplies for 

preparing legal pleadings.
190

  Prisoners also must be given timely access to legal materials that 

the law library does not carry.
191

 This policy also states that each law library shall include at a 

minimum up-to-date constitutional, statutory, and case law materials, applicable court rules, and 

practice treatises and pleadings in Cleary v. Smith.
192

   

                                                 
187

 Id.   
188

 Id. at 1122. 
189

 AS 33.30.193 
190

 DOC Policy # 814.02, Law Library, provides:   

Superintendents shall provide prisoners access to typing paper, carbon paper, or a typing service, 

and at least one properly functioning typewriter for every 100 prisoners based on the maximum 

capacities of each institution. These shall be provided to indigent prisoners at no charge.  If a 

Superintendent decides to limit a prisoner's access to a typewriter because of a safety or security 

risk, the Superintendent shall give the prisoner a pen with black ink or pencil and paper to prepare 

legal pleadings or correspondence.  
191

 Id. 
192

 This list, found in DOC Policy # 814.02, Law Library: Attachment A and in the Cleary Final Order, 3AN-81-

5274 CIV, Sept. 1990, §V(G)(6), provides an extensive list of materials that the law library at each facility must 

contain.  The list includes the following titles: 

 

 Alaska Attorney Directory, Todd Communications 

 Alaska Statues, Michie 

 Alaska Reporter, West 

 Advance Opinions of the Alaska Supreme Court and Court of Appeals 

 Alaska Rules of Court 

 Alaska Digest, West 

 Alaska Administrative Code, Book Publishing Co. 

 Alaska Case Notes, Pleiades Research Group 

 Alaska Criminal Code Manual, Alaska Department of Law ï Criminal Division 

 Blackôs Law Dictionary, Black, Henry C. West 

 Complete Manual of Criminal Forms, Federal and State, Bailey, F. Lee and Henry B. Rothblatt, 2d Ed., 

Lawyerôs Co-op./Bancroft-Whitney, 1974. 

 Constitutional Rights of the Accused:  Post-trial Rights, Cook, Joseph G., Lawyers Co-op., 1976. 

 Constitutional Rights of the Accused:  Pre-trial Rights, Lawyers Co-op., 1972. 

 Constitutional Rights of the Accused:  Trial Rights, Rochester, New York; Lawyerôs Cooperative, 1974. 

 Criminal Law Defenses, Robinson, Paul H., West, 1984. 

 Current volumes of the Decennial Digest beginning with the Ninth Decennial Digest, Part II, regarding 

constitutional law, prisons and civil rules. 

 Criminal Procedure, LaFave, Wayne R. (West 1984) or Whartenôs Criminal Procedure. 

 A Laypersonôs Legal Dictionary 

 Fortune News, The Fortune Society, 39 West 19
th
 Street, New York, NY, 10011. 

 Fundamentals of Criminal Advocacy, Bailey, F.L. and Henry B. Rothblatt, Lawyerôs Co-op, Bancroft-

Whitney, 1974. 

 Legal Research in a Nutshell, West Publishing Co. 
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According to DOC policy, the superintendent at each facility will also provide an experienced or 

trained law librarian or assistant law librarian to help prisoners in using the library.
193

  The law 

librarian may be a prisoner. The librarian must: 

 

a. know the resources available in the central and institutional law library; 

b. be able to perform basic legal research; 

c. understand the basic differences between the state and federal judicial systems; and 

d. be able to locate and reference the Court Rules of Procedure. 

 

                                                                                                                                                             
 McCormick, Handbook on the Law of Evidence, West Publishing 

 (Applicable) Municipal Code or Ordinances 

 Handbook on Criminal Law, LaFave & Scott, West Publishing Co. 

 Rights of Prisoners, Gobert, James J. and Neil P. Cohen, Shepardôs/McGraw-Hill.  

 Shepardôs Alaska Citations, Shepardôs/McGraw-Hill  

 Handbook of Appellate Advocacy, University of California, Los Angeles, Moot Court Honors Program, 

Rev.Ed., West, 1980. 

 Handbook of the Law of Torts, Prosser, William, 5
th
 Ed., West 1984. 

 How to File Bankruptcy 

 The Law of Contracts, Calamari, John D. and Joseph M. Perillo, 2d. Ed., West, 1977. 

 Law of Probation and Parole, Gobert, James J. and Neil P. Cohen, Shepards/McGraw-Hill.  

 Manual for Prison Law Libraries, Werner, O. James, Rothman. 

 Police Misconduct: Law and Litigation, Avery, Michael, 2d Ed., New York:  Clark Boardman, 1980. 

 Prisonerôs Self-Help Litigation Manual, Manville & Borstein, Oceana Publication, Dobbs Ferry, N.Y. 

 Prosecution and Defense of Sex Crimes, Morosco, B. Anthony, Matthew Bender, 1978. 

 

Pleadings in Cleary v. Smith required to be held in each facility law library include:   

 

 Plaintiffsô Complaint and Amended Complaints; Defendantsô Answers;  

 Order Regarding Class Certification;  

 Partial Settlement Agreement and Order Regarding Subclasses A and B;  

 Settlement Agreement and Order Regarding Subclass C;  

 Each Motion for Contempt (excluding exhibits), Opposition thereto, Reply and written Decision and Order 

by the Court or Master, a Transcript of Oral Decision by the Court or Master;  

 The Memorandum Decision, Findings of Fact, Conclusions of Law and Order dated March 1, 1985;  

 Order Regarding Post Trial Motions;  

 Orders Regarding Classification Procedures;  

 Order Regarding Urinalysis Testing; Orders Appointing and Continuing Appointment of Standing 

Compliance Monitor;  

 1998 Draft Status Report of Standing Compliance Monitor;  

 Memorandum of Compliance Monitor regarding Disputed Issues;  

 November 1988 Order Regarding Disputed Issues Presented by Compliance Monitor, and Order of 

Clarification January 31, 1989;  

 Notices of Appeal and Cross-Appeal; and Final Settlement Agreement and Related Orders.   

 

 In addition, any facility holding more that 500 prisoners will have the following materials available in the 

law library: (a) Federal Supplement and Federal Supplement 2d; (b) Federal 2d Reporter and Federal 3d Reporter; 

(c) United States Supreme Court Reporter; and (d) Shepard's Citations for these reporters all beginning with the year 

1960.  The Departmentôs Central Law Library must also contain a manual on immigration law and procedure and 

applicable volumes of the Code of Federal Regulations (CFR) on immigration.  DOC Policy #814.02, Law Library. 
193

 DOC Policy # 814.02, Law Library. 
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A prisoner may receive assistance from another prisoner (only within the same facility) when 

using the law library, conducting legal research, or preparing legal pleadings, but a prisoner has 

no right to assistance from a specific prisoner.
194

  Additionally, a prisoner must secure the 

superintendent or designee's approval before receiving assistance from any person other than the 

law librarian. The superintendent may withhold approval only for legitimate reasons that relate to 

the security or orderly administration of the institution.  The superintendent may also limit or 

deny assistance to or from a prisoner in segregation or maximum custody housing for security 

reasons, except for services provided by the law librarian.
195

 

 

Prisoners in administrative segregation or classified maximum custody must be provided the 

same access to the law library as the general population, unless the superintendent makes an 

individualized determination that the prisoner's use of the law library presents a substantial threat 

to the facilityôs security or order.  If the superintendent makes such a finding, or the prisoner is in 

punitive segregation, the prisoner is not entitled to physical access to the law library but may 

have at least four law books in his or her cell at any one time.
196

  Staff shall arrange for secure 

visits between the prisoner and the librarian so that the prisoner may have the assistance of the 

law librarian in locating, researching, and obtaining legal materials.  

 

A prisoner may obtain legal material that is not available in the institutionôs law library from the 

Department's centralized law library. ñLegal materialsò include research materials that attorneys 

commonly rely on to prepare legal pleadings, documents, and briefs (excluding computers or 

computer assisted research).
197

 The Department will not honor requests for (1) an entire issue of 

a law review (prisoners may request particular law review articles) or (2) more than ten cases at 

one time (after the first ten are delivered, a prisoner may request up to ten additional cases).
198

 

 

 4.  Retaliation by Prison Officials 
 

The First Amendment forbids jail and prison officials from retaliating against inmates who report 

complaints, file grievances, or file lawsuits.
199

  This is important because prison officials can 

retaliate against inmates in a number of different ways.  Some are very subtle and, without 

knowledge of a prisonerôs prior complaints, would not seem like retaliation.  These tactics 

include (1) refusing to provide hygiene materials; (2) reading or interfering with a prisonerôs 

legal papers; (3) placing an inmate in segregated or poor living conditions; (4) transferring an 

inmate to a different cell or prison; and (5) threatening or assaulting an inmate.
200

  Note that 

ñgovernment actions, which standing alone may not violate the Constitution, may nonetheless be 

                                                 
194

 Id. 
195

 Id. 
196

 Id. 
197

 DOC Policy # 814.02, Law Library. 
198

 Id. 
199

Toone, supra note 22, at 17 (citing Allah v. Seiverling, 229 F.3d 220, 224 (3rd Cir. 2000)); see also Crawford-El 

v. Britton, 523 U.S. 574, 588 n.10 (1998) (ñ[T]he reason whyéretaliation offends the Constitution is that it 

threatens to inhibit exercise of the protected rightò)).   
200

 Toone, supra note 22, at 17. 
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constitutional torts if motivated by a desire to punish an individual for exercise of a 

constitutional right.ò
201

  

 

 5.  Civil Liberties  

 

Civil liberties are rights shared by all people in the United States that limit the governmentôs 

ability to interfere with what individuals say, think, and do.
202

  Constitutionally-protected civil 

liberties do extend to prisoners, but prison officials may limit civil liberties to advance such 

prison needs as maintaining security or promoting rehabilitation.   

 

Restrictions on civil liberties and First Amendment rights are governed by the test set forth by 

the Supreme Court in Turner v. Safley.
203

  The Turner test requires that any restriction on civil 

liberties must be ñreasonably related to legitimate penological interests.ò
204

   Four factors are 

examined when the test is applied: 

 

1. whether there is a ñvalid, rational connectionò between the restriction and the 
governmentôs justification for it; 

2. whether there are alternative means of exercising the civil liberty that remain open to 

inmates; 

3. the effect that accommodating the asserted civil liberty will have on prison 

operations, the guards, and other inmates; and 

4. whether there are ready alternatives to the restriction.
205

 

 

The Turner standard is deferential but ñnot toothless.ò
206

   Prison officials may not ñpil[e] 

conjecture upon conjectureò to justify their policies;
207

 lower courts, though, have a tendency to 

apply the test in a way that favors prison officials.
208

   Therefore, the following points should be 

emphasized in any prisoner lawsuit challenging a limitation on civil liberties: 

 

1. ñReasonablenessò under Turner requires the court to balance the interests of the 

officials and the constitutional rights of inmates. 

2. While it is appropriate for courts to defer to the well-supported judgments of jail and 

prison officials, ñdeference does not mean abdicationòð a court should not defer to 

                                                 
201

 Id. (citing Thaddeus-X v. Blatter, 175 F.3d 378, 386 (6th Cir. 1999) (en banc)); Austin v. Terhune, 367 F.3d 

1167, 1170-71 (9th Cir. 2004) (plaintiff sufficiently raised retaliation claim stemming from the First Amendment-

protected grievance he had filed against the defendant); Hines v. Gomez, 108 F.3d 265, 269 (9th Cir. 1997) (alleged 

retaliatory punishment of 10-day confinement in segregation unit and loss of television privileges; ñprisoners may 

still base retaliatory claims on harms that would not raise due process concernsò); Pratt v. Rowland, 65 F.3d 802, 

806-07 (9th Cir. 1995) (ñTo succeed on his retaliation claim, [the inmate] need not establish an independent 

constitutional interest in either assignment to a given prison or placement in a single cell . . . ò). 
202

 Toone, supra note 22, at 18. 
203

 482 U.S. 78, 89 (1987). 
204

 Id. 
205

 Id. at 89-91. 
206

 Thornburgh v. Abbott, 490 U.S. 401, 414 (1989). 
207

 Reed v. Faulkner, 842 F.2d 960, 963-64 (7th Cir. 1988); see also Miller -El v. Cockrell, 537 U.S. 322, 340 (2003) 

(ñdeference does not imply abandonment or abdication of judicial review.ò); Armstrong v. Davis, 275 F.3d 849, 874 

(9th Cir. 2001) (prison officials cannot avoid scrutiny under Turner ñby reflexive, rote assertionsò).  
208

 Toone, supra note 22, at 18. 
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the officialsô judgment in the absence of meaningful evidence in support of upholding 

the prison policies in question. 

3. Officials must support their policies with facts, not conjecture or conclusory 

assertions.
209

 

 

The remainder of Part I enumerates and discusses specific civil liberties as they apply to 

prisoners. 

 

 a.   Freedom of Religion 

 

All sincerely held religious beliefs are protected by the First Amendment, which prohibits the 

government from interfering with the ñfree exercise of religion.ò
210

  The test is not whether the 

belief comprises a ñcentral tenetò of the prisonerôs faith, but rather, whether the prisoner 

sincerely believes the practice in question to be a part of his faith.
211

  Accordingly, prison 

officials must abide by these guidelines, and inmates must be given a reasonable opportunity to 

exercise their religious beliefs without fear of penalty or retaliation.
212

  Alaska adheres to this 

constitutional requirement and provides prisoners with ñaccess to clergymen, religious advisors, 

publications and related services which allow prisoners to adhere to legitimate religious 

practices.ò
213

 

 

Prison officials do, however, have wide discretion to limit religious freedom, so long as the 

limitations are ñreasonably related to legitimate penological interests,ò
214

 and do not favor 

certain religions over others.
215

  Under the Turner standard, the following restrictions on 

religious exercise have been found to violate the First Amendment:  restricting an inmateôs 

ability to attend religious services;
216

 requiring an inmate to act in violation of the Sabbath;
217

 

and failing to accommodate a religionôs dietary rules.
218

 Under Turner, challenges to grooming 

                                                 
209

 Id. at 19 (citing Reed v. Faulkner, 842 F.2d 960, 962 (7th Cir. 1988) for point (1); Walker v. Sumner, 917 F.2d 

382, 385 (9th Cir. 1990) for point (2); and Shimer v. Washington, 100 F.3d 506, 509-10 (7th Cir. 1996) for point 

(3)). 
210

 U.S. CONST. amend. I. 
211

 Shakur v. Schriro, 514 F.3d 878, 885 (9th Cir. 2008) (citing Employment Div., Dep't of Human Res. v. Smith, 

494 U.S. 872 (1990)). 
212

 Cruz v. Beto, 405 U.S. 319, 322 n.2 (1972). 
213

 DOC Policy # 808.05(A)(9), Environmental and Programmatic Rights of Prisoners. 
214

 Toone, supra note 22, at 19 (quoting OôLone v. Estate of Shabazz, 482 U.S. 342, 349 (1987)). 
215

 Cruz, 405 U.S. at 322. 
216

 Mayweathers v. Newland, 258 F.3d 930, 938 (9th Cir. 2001) (upholding injunction against disciplining Muslim 

prisoners for missing work to attend Friday services); Youngbear v. Thalacker, 174 F. Supp. 2d 902 (N.D. Iowa 

2001) (one year delay in providing sweat lodge for Native American religious activities violates First Amendment). 
217

 Murphy v. Carroll, 202 F. Supp. 2d 421 (D.Md. 2002) (prison officialsô designation of Saturday as cell-cleaning 

day violated Free Exercise rights of Orthodox Jewish prisoner). 
218

 Shakur, 514 F.3d at 878 (additional cost of Kosher meal not adequate reason to deny meal to Muslim man who 

suffered from digestive problems as a result of the vegetarian diet with which he was being provided); Lomholt v. 

Holder, 287 F.3d 683 (8th Cir. 2002) (punishing plaintiff for religious fasting); Beerheide v. Suthers, 286 F.3d 1179, 

1192 (10th Cir. 2002) (requiring co-pay from prisoners requesting Kosher meals); Makin v. Colorado Depôt of 

Corr., 183 F.3d 1205 (10th Cir. 1999) (failure to accommodate Muslim prisonerôs fasting requirements during 

Ramadan); Ashelman v. Wawrzaszek, 111 F.3d 674, 478 (9th Cir. 1997) (failure to provide Kosher meals); see also 

Levitan v. Ashcroft, 281 F.3d 1313 (D.C. Cir. 2002) (reversing summary judgment for defendants in Catholic 

prisonersô challenge to denial of communion wine).   
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requirements and bans on religious objects have generally been unsuccessful.  But, such rules 

may be vulnerable if they are not enforced equally against all religions.
219

 

 

There are also two exceptions when applying Turner: 

 

(1) The Religious Freedom Restoration Act (RFRA),
220

 declared unconstitutional as to the 

states, still applies to the claims of federal prisoners and those imprisoned in the District 

of Columbia.
221

 

 

(2) As to the states, the Religious Land Use and Institutionalized Persons Act of 2000 

(RLUIPA),
222

 re-establishes the compelling state interest/least restrictive means test that 

existed under RFRA for the religious claims of prisoners.
223

   

 

Claims that may not be successful under the Eighth Amendment may be successful under 

RLUIPA.
224

  Under this Act, the state must present a compelling governmental interest for the 

restriction, rather than the legitimate penological interest dictated by Turner, and that interest 

must be furthered by the least restrictive means.
225

  The Supreme Court has not read RLUIPA to 

elevate accommodation of religion observances over an institutionôs need to maintain order and 

safety, which is clearly a compelling interest.
226

  However, prison officials still must show that 

they ñactually considered and rejected the efficacy of less restrictive measures before adopting 

the challenged practice.ò
227

    

 

In Warsoldier v. Woodford, the Ninth Circuit found that the department of corrections grooming 

policy which required that all male prisoners maintain their hair no longer than three inches 

violated a Native American prisonerôs free exercise rights under RLUIPA.
228

  The prisoner held 

                                                 
219

 Sasnett v. Litscher, 197 F.3d 290, 292 (7th Cir. 1999) (First Amendment violated where prison banned the 

wearing of Protestant crosses but allowed Catholic rosaries); Swift v. Lewis, 901 F.2d 730, 731-32 (9th Cir. 1990) 

(where prison permitted long hair and beards for some religions but not others, it must present evidence justifying 

this unequal treatment). 
220

 42 U.S.C. § 2000bb et seq (2009). 
221

 Gartrell v. Ashcroft, 191 F. Supp. 2d 23 (D.D.C. 2002) (prison grooming policies requiring Muslim and 

Rastafarian prisoners to shave their beards and cut their hair subject to scrutiny under RFRA). 
222

 42 U.S.C. § 2000cc et seq (2009). 
223

 See Cutter v. Wilkinson, 544 U.S. 709, 721 (2005) (upholding the Constitutionality of RLUIPA). See, e.g., 

Hovenaar v. Lazaroff, 276 F. Supp. 2d 811 (S.D. Ohio 2003), revôd by 2004 WL 1664043 (6th Cir. 2004), pet. for 

cert. filed, No. 04-534 (October 21, 2004) (granting preliminary injunction under RLUIPA barring enforcement of 

hair-length regulation against Native American prisoner). 
224

 See Henderson v. Terhune, 379 F.3d 709 (9th Cir. 2004)  
225

 In pertinent part, RLUIPA reads: 

(a) General rule. No government shall impose a substantial burden on the religious exercise of a person 

residing in or confined to an institution, as defined in section 2 of the Civil Rights of Institutionalized 

Persons Act (42 U.S.C. 1997), even if the burden results from a rule of general applicability, unless the 

government demonstrates that imposition of the burden on that person-- 

   (1) is in furtherance of a compelling governmental interest; and 

   (2) is the least restrictive means of furthering that compelling governmental interest. 

42 U.S.C.S. § 2000cc-1 (2009).  
226

 Cutter, 544 U.S. at 722-23. 
227

 Greene v. Solano County Jail, 513 F.3d 982, 989 (9th Cir. 2008) (citation omitted). 
228

 Warsoldier v. Woodford, 418 F.3d 989, 991 (9th Cir. 2005) 

http://www.lexis.com/research/buttonTFLink?_m=2f3318a47cfe1c74c925d0147e04a1ef&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000cc-1%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=42%20USC%201997&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAl&_md5=9fa6742f063f9c40f7c23925cc0f7441
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a sincere religious belief that he could cut his hair only upon the death of a loved one.
229

 He was 

heavily sanctioned for refusing to cut his hair.
230

  Though the department argued the policy 

advanced interests in safety, easy identification of inmates and general health, the court found 

none of these compelling, nor was it convinced the departmentôs policy was the least restrictive 

one possible, especially given the prisonerôs confinement in a minimum security facility.
231

   

 

 b.   Right to Peaceably Assemble and to Associate with Others for the 

 Advancement of Beliefs and Ideas  

 

The First Amendment also provides the right to peaceably assemble and to associate with others 

for the advancement of beliefs and ideas.
232

  Freedom of association is ñamong the rights least 

compatible with incarceration,ò and thus, ñsome curtailment of that freedom must be expected in 

the prison context.ò
233

  Like the right to religious freedom under the First Amendment, this right 

is subject to the discretion of prison officials.
234

  Therefore, prison officials may, in accordance 

with Turner, ban any group activity they reasonably believe poses a threat to security.  The 

Supreme Court has specifically ruled that a prison may prohibit inmates from taking part in a 

union organized for the purpose of criticizing prison policies.
235

   

 

 c.   Family relationships 

 

Prisoners are without the freedoms ñto be with family and friends and to form the other enduring 

attachments of normal life.ò
236

  However, inmates have a constitutional right to get married, so 

limitations on that right must pass the Turner test.  Alaska prisoners may be permitted to marry 

while incarcerated.
237

  An inmate must submit an application, and permission shall be granted on 

an individual basis.
238

  The DOC will consider the nature and requirements of incarceration and 

the institutional environment involved when reaching a decision.
239

  

 

Inmates do not have a constitutional right to conjugal visits.
240

  Women do not have a 

constitutional right to keep their children with them in prison.
241

  Pregnant inmates do have a 

right to proper prenatal care and medical assistance, and they have a right to an abortion early in 

their pregnancy.
242

 

 

Divorce, child custody, parental rights, spousal support, and inheritance are governed by 

applicable Alaska state laws. 

                                                 
229

 Id. at 992. 
230

 Id. at 996.  
231

 Id. at 997, 999. 
232

 U.S. CONST. amend. I. 
233

 Overton v. Bazzetta, 539 U.S. 126, 131 (2003). 
234

 Toone, supra note 22, at 19. 
235

 Jones v. North Carolina Prisonersô Labor Union, Inc., 433 U.S. 119, 129-35 (1977). 
236

 Morrissey v. Brewer, 408 U.S. 471, 482 (1972). 
237

 DOC Policy # 808.10, Prisoner Marriages.  
238

 Id. 
239

 Id. 
240

 McGinnis v. Stevens, 543 P.2d 1221, 1237-38 (Alaska 1975). 
241

 See infra Part III.A. 
242

 Id. 
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 d.   Searches and Seizures 

 

The Fourth Amendment to the U.S. Constitution prohibits unreasonable searches and seizures.
243

 

But, this amendment only applies where a person has a ñreasonable expectation of privacy,ò and 

inmates do not have a reasonable expectation of privacy in their living quarters.
244

  Officials may 

therefore conduct cell searches and ñshakedownsò as they see fit.  Such searches only violate the 

Constitution if they amount to ñcalculated harassment unrelated to prison needs.ò
245

  

 

Prisoners have greater protections when it comes to bodily searches.
246

  Strip searches and body-

cavity searches violate the Constitution when prison officials unreasonably expose an inmateôs 

genitals to people of the opposite sex.
247

 A body search may also be unconstitutional if the pain 

and humiliation caused by the search outweigh any penological need for it.
248

 

 

  e.   Communication with the Outside World 

 

The First Amendment prohibits the government from ñabridging the freedom of speech or of the 

press.ò
249

  However, jail and prison officials may legitimately infringe upon the right of free 

speech by limiting an inmateôs ability to communicate with the outside world. 

 

   1.  Mail 

 

Alaska correctional institutions may not place limits on the volume of a prisonerôs incoming or 

outgoing mail, except that limits may be placed on mail used by a prisoner to conduct business 

activities.
250

  Restrictions on prisonersô mail are governed by the Turner standard.  Prison 

officials may read and censor non-privileged incoming mail as long as they are following 

policies or regulations that are reasonably related to legitimate penological interests.
251

  Such 

interests include inspecting it for contraband, censoring it to maintain security or discipline, 

preventing criminal activity, or promoting the goal of rehabilitation (e.g., denying violent 

pornography to sex offenders).
252

  Mail sent between inmates is also subject to the Turner 

standard.  The Supreme Court recently held prisoners do not have a First Amendment right to 

provide legal assistance that enhances the protections otherwise available under Turner; in other 

words, correspondence between inmates which relates to a legal interest is not afforded more 

protection than correspondence regarding non-legal interests.
253

   

                                                 
243

 U.S. CONST. amend. IV. 
244

 Hudson v. Palmer, 468 US 517, 530 (1984). 
245

 Id. 
246

 Toone, supra note 22, at 21. 
247

 Id. (citing Lee v. Downs, 641 F.2d 1117, 1119 (4th Cir 1981); Cornwell v. Dahlberg, 963 F.2d 912, 916 (6th Cir. 

1992); and Hayes v. Marriott, 70 F.3d 1144, 1146 (10th Cir. 1995)). 
248

 Id. (citing Bell v. Wolfish, 441 U.S. 520, 559 (1979); Tribble v. Gardner, 860 F.2d 321, 325-27 (9th Cir. 1988)). 
249

 U.S. CONST. amend. I. 
250

 DOC Policy # 810.03, Prisoner Mail, Publications and Packages. 
251

 Thornburgh v. Abbott, 490 U.S. 401, 409 (1989).  See Prison Legal News v. Lehman, 397 F.3d 692, 696 (9th Cir. 

2005) (reducing amount of mail and protecting against fire not legitimate penological interests in relation to limiting 

non-subscription bulk mail). 
252

 Toone, supra note 22, at 22. 
253

 Shaw v. Murphy, 532 U.S. 223, 228 (2001). 
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Prison officials may not read privileged mail (mail to and from the courts, attorneys or 

paralegals), but they may open such mail, in the presence of the inmate, to see whether it 

contains contraband.
254

  All privileged mail must be clearly marked so prison officials will know 

not to read it or open it outside the inmateôs presence.  Additionally, prisons may not ban mail 

simply because it contains material downloaded from the internet.
255

 

 

Restrictions on prisonersô outgoing correspondence must meet a more demanding standard.  

Limitations must be ñno greater than is necessary or essentialò to protect an ñimportant or 

substantialò government interest (e.g., to control mail that discusses escape plans, threats of 

blackmail, or other criminal activity). 
256

 

 

Officials may not censor either incoming or outgoing mail because it is critical of the courts, jail 

or prison policies, or of the officials themselves, because it contains profane, disrespectful or 

inaccurate statements, or because it expresses ñinflammatory political, racial, religious, or other 

views.ò
257

  For example, in Barrett v. Belleque, the Ninth Circuit determined the plaintiff 

ñunequivocally pleaded facts alleging that the prison censored his outgoing mail and punished 

him for its contentsò in violation of his First Amendment rights.
258

  The plaintiffôs letters 

contained ñvulgar and offensive racist languageò aimed at prison officials, who reacted by 

punishing the plaintiff and taking away his accrued good time.
259

   

 

   2.  Publications 

 

Restrictions on prisonersô access to books, publications, and other reading material are governed 

by Turner,
260

 with several exceptions: 

 

 Publications may be censored, subject to certain procedural safeguards, if they contain 

material harmful to prison security.
261

 

 

 The Ninth Circuit has upheld a ban on sexually explicit publications on the ground that they 

encourage sexual harassment of female staff.
262

 

 

 Both the sender and the intended recipient must receive notice of the censorship and an 

opportunity to appeal.
263

 

                                                 
254

 Wolf v. McDonnell, 418 U.S. 539, 575-77 (1974); DOC Policy # 810.03. 
255

 Clement v. California, Depôt of Corr., 364 F.3d 1148 (9th Cir. 2004) 
256

 Procunier v. Martinez, 416 U.S. 396, 413-14 (1974).   
257

 Toone, supra note 22, at 22 (citing Thornburgh, 490 U.S. at 416 n.14, and Procunier, 416 U.S. at 413, 415.) 
258

 Barrett v. Belleque, 544 F.3d 1060, 1062 (9th Cir. 2008).   
259

 Id. at 1061. 
260

 This rule was recently affirmed in Beard v. Banks, 548 U.S. 521 (2006), in which a plurality of Supreme Court 

justices found a Pennsylvania prison policy that denied publications and photographs to a group of ñspecially 

dangerous and recalcitrant inmatesò fell within the standard articulated in Turner and thus did not violate of the 

inmatesô First Amendment rights.  548 U.S. at 524-25. 
261

 Thornburgh, 490 U.S. at 414-19.   
262

 Mauro v. Arpaio, 188 F.3d 1054 (9th Cir. 1999). 
263

 Montcalm Publôg Corp. v. Beck, 80 F.3d 105, 109-10 (4th Cir. 1996); see also Krug v. Lutz, 329 F.3d 692, 697-

98 (9th Cir. 2003) (censorship decision must be reviewed by someone other than the original decision maker). 
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 ñPublisher onlyò rules, requiring that books and other reading materials be sent directly from 

the publisher or an approved vendor, have generally been upheld.  Other restrictions on 

prisonersô ability to receive books and publications have been struck down.
264

 

 

   3.  Press/Media communications 
 

Prison officials may not prevent communications with the press or media because of the subject 

matter of what inmates want to say.  Officials may decide how those communications will take 

place, however.
265

  For instance, rather than allowing an in-person interview with a reporter, 

officials may require that the inmate write a letter.
266

  Also, prisoners may not be punished for 

posting material on the internet with the assistance of non-incarcerated third parties.
267

 

 

 4.  Telephones 

 

The Supreme Court has not ruled on whether inmates have a constitutional right to use the 

telephone.  Some lower courts have ruled arrestees and pretrial detainees have a right to call their 

attorneys,
268

 and Alaska specifically provides the right to telephone or otherwise communicate 

with an attorney and any relative or friend immediately after arrest.
269

  In addition, an officer 

may be criminally liable in Alaska for refusing or neglecting to allow the prisoner to use the 

telephone after arrest.
270

 

 

However, officials may limit a prisonerôs right to call her friends or family because of security 

reasons.  Alaska law provides that each prisoner, except those in punitive segregation, shall have 

reasonable access to a telephone.
271

  Even prisoners in punitive segregation have the right to call 

their attorney, the Courts, or the Ombudsmanôs Office, and in rare cases, the Superintendent may 

approve other calls ñfor compelling reasons.ò
272

   

 

 5.  Visitation 

 

Inmates have a constitutional right to confidential contact visits with attorneys and their 

paralegals and law students.
273

  In Alaska, attorneys and legal representatives may visit a 

prisoner at the institution between 8 a.m. and 10 p.m. daily or at any time during the initial 24 

                                                 
264

 See, e.g., Prison Legal News v. Lehman, 397 F.3d 692 (9th Cir. 2005) (finding a ban on non-subscription bulk 

mail and catalogues had no rational relation to a legitimate penological interest and thus was unconstitutional); 

Sorrels v. McKee, 290 F.3d 965 (9th Cir. 2002) (prison may not ban gift publications for which prisoner has not 

paid); Morrison v. Hall, 261 F.3d 896 (9th Cir. 2001) (prison may not ban receipt of subscription publications sent 

by bulk, third, or fourth class mail); Askher v. California, Depôt of Corr., 224 F. Supp. 2d 1253 (N.D. Cal. 2002) 

(prison may not require that special shipping label be affixed to books ordered from approved vendors). 
265

 Pell v. Procunier, 417 US 817, 822-28 (1974); DOC Policy # 808.02, Prisoner/Media Contact.  
266

 Pell, 417 U.S. at 822. 
267

 Canadian Coal. Against the Death Penalty v. Ryan, 269 F. Supp. 2d 1199 (D. Ariz. 2003).   
268

 Toone, supra note 22, at 23 (citing Tucker v. Randall, 948 F.2d 388, 390-91 (7th Cir. 1991)). 
269

 AS 12.25.150(b) (2009). 
270

 AS 12.25.150(c) (2009).  
271

 AS 33.30.231(a) (2009); see also DOC Policy # 810.01, Prisoner Access to Telephone. 
272

 DOC Policy # 810.01. 
273

 Procunier v. Martinez, 416 US 396, 419-22 (1974); Barnetti v. Centoni, 31 F.3d 813, 816 (9th Cir. 1994). 
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hours of a client's incarceration, except during meal times or while the institution conducts a 

population count.
274

  Each institution will also provide private and secure attorney-client 

interview space with adequate seating and a writing table or desk.
275

 

 

The Supreme Court has not directly addressed whether inmates have a right to visit with family 

and friends, but it has said that inmates do not have a right to ñunfettered visitationò
276

 or contact 

visits.
277

   The Alaska Supreme Court has not gone so far as to say that prisoners have an 

unabridged right to visitation.  The court acknowledged that visitation is important to 

rehabilitation and that visitation privileges are a component of the constitutional right to 

rehabilitation.
278

  The court did not, however, define the required scope of visitation or the 

permissible limits on its exercise, though it has suggested that a pattern of denying visitation 

could constitute a violation of the right to rehabilitation.
279

  The Alaska DOC adopts this view of 

visitation and encourages visitation because ñstrong family and community ties increase the 

likelihood of a prisonerôs success after release.ò
280

  The DOC may, however, limit visitation as 

necessary to ñprotect persons and maintain order and security in the institution.ò
281

 

 

The U.S. Supreme Court has taken a much harder-line stance on visitation than the Alaska 

courts.  The Court has not gone so far as to hold that prisoners have no rights of association, but 

it has upheld severe limitations on visits by children and ex-prisoners.
282

  The Court has also 

allowed an indefinite denial of all non-legal-related visiting for prisoners convicted of infractions 

relating to substance abuse.
283

 

 

 6.  Equal Protection 
 

The Fourteenth Amendment prohibits the government from intentionally denying any person, 

whether incarcerated or not, ñthe equal protection of the laws.ò  Although this amendment refers 

to the states, the Equal Protection Clause applies against the federal government through the 

Fifth Amendment.
284

  As a general rule, the Equal Protection Clause requires government 

officials to treat ñsimilarly situatedò people alike.
285

  The intent to discriminate is a necessary 

component of any equal protection claim; thus, merely showing a ñdisparate impactò resulting 

from the discrimination is not enough.
286

 

 

                                                 
274

 DOC Policy # 808.01; 22 AAC 05.545(a). 
275

 DOC Policy # 808.01. 
276

 Kentucky, Depôt of Corr. v. Thompson, 490 U.S. 454, 460-61 (1989). 
277

 Block v. Rutherford, 468 U.S. 576, 586-88 (1984). 
278

 Brandon v. State, 938 P.2d 1029 (Alaska 1997); see also Clark v. State, Depôt of Corr., 156 P.3d 384 (Alaska 

2007). 
279

 Id.; Adkins v. Stansel, 204 P.3d 1031, 1035 (Alaska 2009). 
280

 DOC Policy # 810.02, Visitation. 
281

 Id. 
282

 Overton v. Bazzetta, 539 U.S. 126 (2003). 
283

 Id. at 137; see also Whitmire v. Arizona, 298 F.3d 1134 (9th Cir. 2002) (reversing dismissal of equal protection 

challenge to prisonôs ban on same-sex kissing and hugging between prisoners and their visitors). 
284

 Edmondson v. Leesville Concrete Co., 500 U.S. 614, 616 (1991). 
285

 Toone, supra note 22, at 23. 
286

 Washington v. Davis, 426 U.S. 229 (1976). 
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Generally, government officials need only a ñrationalò reason to treat people differently.  For 

instance, one is unlikely to succeed on an equal protection claim that challenges the differences 

in the way prison officials treat inmates in segregation and inmates in the general population, or 

the different ways in which inmates and non-inmates are treated, because there are rational 

reasons to treat these groups differently (e.g., security, punishment).
287

 

 

A stronger, more difficult standard applies to racial discrimination or discrimination based on 

national origin.
288

  Such discrimination violates the Constitution unless it is necessary to serve a 

ñcompelling state interest by the least restrictive means available.ò  The Supreme Court has held 

that prison officials may not segregate inmates based on race unless it is necessary to maintain 

security and discipline.
289

 

 

To meet the standard applied to gender discrimination, government officials must show that the 

discrimination ñserves important governmental objectives and that the discriminatory means 

employed are substantially related to the achievement of those objectives.ò
290

  When male and 

female inmates in the same facility are treated differently, a court will require officials to meet 

this standard and show an important need for the discrimination.  However, when inmates 

challenge differences at separate menôs and womenôs facilities, courts will often reject the 

challenge on the ground that the groups are not similarly situated.
291

 

 

Discrimination based on sexual orientation receives only rational-basis review under the Equal 

Protection Clause.  However, the Supreme Court has indicated that the government may not 

discriminate based solely on hostility to a personôs sexual orientation.
292

   

 

 7.  Due Process 

 

The Due Process Clause prohibits the government from depriving a person of liberty or property 

ñwithout due process of law.ò
293

  Inmates have limited rights when it comes to deprivations of 

their liberty and property.
294

 

 

                                                 
287

 Toone, supra note 22, at 24. 
288

 Discrimination violates the prison employee code of ethical conduct.  DOC Policy # 202.01a, Code of Ethical 

Professional Conduct.  The DOC also states that ñfreedom from discrimination is a basic right extended to all 

prisoners.ò  DOC Policy # 808.05, Environmental and Programmatic Rights.  Programs, activities, services or 

assignments shall not be denied or granted based on discrimination.  Id.  Discrimination is defined as:  exercising a 

difference in action or process based upon a personôs race, religion, color, sex, age or national origin when such 

behavior may cause that person loss.  Id. 
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 Johnson v. California, 543 U.S. 499 (2005) (requiring strict scrutiny for racial segregation of prisoners in 

reception cells); Lee v. Washington, 390 U.S. 333 (1968) (declaring unconstitutional certain state statutes which 

required racial segregation in prisons and jails). 
290

 United States v. Virginia, 518 US 515, 533 (1996).   
291

 Toone, supra note 22, at 24 (citing Keenan v. Smith, 100 F.3d 644, 648-50 (8th Cir. 1996) and Klinge v. Depôt of 

Corr., 31 F.3d 727, 733 (8th Cir. 1994)). 
292

 Romer v. Evans, 517 US 630, 634-35 (1996); see also In re Levenson, 587 F.3d 925 (9th Cir. 2009) (finding no 

rational basis under Fifth Amendment for ñdenying [plaintiff]ôs request that federal benefits be extended to his 

same-sex spouseò). 
293

 The Due Process Clause of the Fifth Amendment applies to federal inmates, while the Due Process Clause of the 

Fourteenth Amendment applies to state and local inmates. 
294

 Toone, supra note 22, at 25. 
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 a.   Loss of Property 

 

Inmates have circumscribed rights regarding deprivations of their property.  Generally, inmates 

must rely on state law remedies or administrative remedies, such as grievances and appeals, 

when property is lost.  Federal civil rights law is often not the appropriate vehicle for challenging 

loss of property.
295

  For instance, if prison officials intentionally take or destroy an inmateôs 

property, a federal civil rights claim can only be filed if the inmate does not have a ñmeaningful 

post-deprivation remedy,ò such as the opportunity to file a state-law tort action.
296

  If property is 

lost as a result of an officialôs negligence, there is no due process claim at all, regardless of 

whether any meaningful remedies exist.
297

   

 

In order to maintain security, sanitation, fire safety, and good order, jail and prison officials have 

wide discretion over the types and amounts of property inmates can keep in their cells.
298

  

Officials can even place reasonable limitations on the amount of legal papers and books an 

inmate can possess.
299

 

 

 b.   Disciplinary Sanctions, Segregation, and Other Losses of Liberty 

 

ñThe touchstone of due process is protection of the individual against arbitrary action of the 

government.ò
300

  The purpose of due process is not to keep the government from acting but to 

keep it from acting in an arbitrary and unfair manner.
301

  When an inmate has a liberty interest 

that is protected by the Due Process Clause, prison officials must provide ñfair treatment.ò
302

  In 

other words, they must comply with their own mandatory regulations, provide notice of a 

proposed deprivation of the liberty interest, and provide a reasonable opportunity for inmates to 

present their views on the matter.
303

 

 

In order to bring a due process claim, an inmate must have a protected liberty interest.  Liberty 

interests arise from two sources.  First, an inmateôs liberty interest may arise directly from the 

Due Process Clause ñof its own course.ò
304

  Some deprivations of liberty are ñso severe in kind 

or degree (or so removed from the original terms of confinement) that they require due process 

regardless of state law.ò
305

  For instance, the Supreme Court has held inmates have a liberty 

interest in avoiding unwanted administration of psychotropic drugs
306

 and in avoiding an 

involuntary transfer to a mental hospital.
307

  However, the existence of a liberty interest does not 

preclude prison officials from acting contrary to that interest; rather, if an official takes such an 

action, the official must treat the inmate in a fair, non-arbitrary manner. 

                                                 
295

 Id. 
296

 Hudson v. Palmer, 468 US 517, 530-534 (1984).   
297

 Daniels v. Williams, 474 US 327, 331-32 (1986).   
298

 Toone, supra note 22, at 25. 
299

 Id. 
300

 Wolf v. McDonnell, 418 U.S. 539, 558 (1974). 
301

 Toone, supra note 22, at 25. 
302

 Id. 
303

 Id. 
304

 Sandin v. Conner, 515 U.S. 472, 484 (1995). 
305

 Id. at 497 (Breyer, J. dissenting).   
306

 Washington v. Harper, 494 U.S. 210, 220 (1990). 
307

 Vitek v. Jones, 445 U.S. 480, 493 (1980). 
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Second, a liberty interest may also arise from a statute, rule, or regulation.
308

  It is important to 

note that under Sandin v. Conner, prison regulations do not give rise to protected due process 

liberty interests unless they place ñatypical and significant hardshipsò on a prisoner.
309

  For 

example, take a prison regulation written using mandatory language (e.g., shall, will, must) that 

provides for certain procedures before inmates are placed in administrative or punitive 

segregation.
310

  An inmate would have a liberty interest only if the segregated confinement 

ñimposes atypical and significant hardship on the inmate in relation to the ordinary incidents of 

prison life.ò
311

 

 

While there is no universal definition for ñatypical and significant hardship,ò it is clear that it is 

something significantly worse than ñthe most restrictive conditions that prison officials, 

exercising their administrative authority to ensure institutional safety and good order, routinely 

impose on inmates serving similar sentences.ò
312

  Under this standard, if officials at a prison 

routinely place inmates in an administrative or punitive segregation unit for various reasons, an 

inmate must be subjected to conditions significantly worse than the conditions in that unit to 

have a liberty interest.
313

  

 

U.S. circuit courts are split on how to interpret ñthe ordinary incidents of prison lifeò standard 

articulated in Sandin.  The Fourth and Ninth Circuits look at the conditions in the general prison 

population.
314

  The Second and Third Circuits look at typical conditions of administrative 

segregation.
315

 The Seventh Circuit looks at the conditions of non-disciplinary segregation in a 

stateôs most restrictive prison.
316

  Alaska state courts have not addressed this issue, though the 

Alaska Supreme Court has concluded ñtemporarily suspending contact visitation, while 

continuing to allow secure visitation, is not so atypical and significant a hardship beyond 

ordinary prison life that it implicates a protected liberty interest.ò
317

 

 

In Sandin, the Supreme Court held that, because the placement of a Hawaiian inmate in 

disciplinary segregation for 30 days did not amount to an ñatypical and significant hardship,ò he 

did not have a liberty interest under the Due Process Clause.
318

  Post-Sandin, ñthe right to litigate 

disciplinary confinements has become vanishingly small.ò
319

   But, some courts have held that 

lengthy administrative or punitive segregation (i.e., six months or longer) can give rise to a 

liberty interest.
320

  Also, placing an inmate with a particular disability in administrative 

                                                 
308

 This is sometimes called a ñstate-created liberty interest,ò but such a liberty interest may arise under federal law 

as well.    
309

 515 U.S. at 484. 
310

 Hewitt v. Helms, 459 U.S. 460 (1983). 
311

 Sandin, 515 U.S. at 483-84 (emphasis added). 
312

 Toone, supra note 22, at 26 (citing Hatch v. District of Columbia, 184 F.3d 846, 847 (D.C. Cir. 1999)). 
313

 Toone, supra note 22, at 26-27. 
314

 Beverati v. Smith, 120 F.3d 500, 504 (4th Cir. 1997); Keenan v. Hall, 83 F.3d 1083, 1089 (9th Cir. 1996). 
315

 Griffin v. Vaughn, 112 F.3d 703, 708 (3rd Cir. 1997); Brooks v. DiFasi, 112 F.3d 46, 49 (2nd Cir. 1997). 
316

 Wagner v. Hanks, 128 F.3d 1173, 1175 (7th Cir. 1997). 
317

 Larson v. Cooper, 90 P.3d 125, 135 (Alaska 2004). 
318

 Sandin, 515 U.S. 472, 486 (1995). 
319

 Wagner, 128 F.3d at 1175. 
320

 Colon v. Howard, 215 F.3d 227, 231 (2nd Cir. 2000); Williams v. Fountain, 77 F.3d 372, 374 n.3 (11th Cir. 

1996) (full year in solitary confinement was ñatypical and significant hardshipò entitling inmate to due process).   
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segregation may give rise to an atypical and significant hardship in relation to other inmates in 

administrative segregation.
321

  Other forms of restraint, such as strapping an inmate down in 

four-point restraints, may also give rise to a liberty interest.
322

  However, transferring an inmate 

from one prison to another, even to a prison with more restrictive conditions of confinement, 

usually does not.
323

  In Alaska, because prisoners have a constitutional right to rehabilitation, an 

inmate does have an enforceable liberty interest when transfer is considered.
324

 

 

It is important to note that despite Alaskan prisonersô constitutional right to rehabilitation, their 

liberty interests regarding transfer are somewhat limited.  Decisions of prison authorities relating 

to classification of prisoners are completely administrative matters.
325

  Therefore, an inmate has 

no due process rights beyond the expectation of fair and impartial allocation of the resources of 

the prison system to its charges.
326

  

 

 8.  Right to Be Free from Excessive Force and Other Abuse by Prison Officials 

 

The U.S. Constitution protects all Americans from the use of excessive force by government 

officials, but different provisions of the Constitution apply depending on when the use of 

excessive force occurs. 

 

 a.   Excessive Force against Pretrial Detainees 

 

The Due Process Clauses of the Fifth and Fourteenth Amendments prohibit excessive force 

against pretrial detainees, people who are held in jail awaiting trial on criminal charges.
327

 

Different standards for the use of force against pretrial detainees apply in different circuits.  The 

Second, Fourth, Fifth, Tenth, and Eleventh Circuits have adopted the malicious and sadistic 

standard.
328

  This is the same standard that applies to convicted inmates in all circuits, as 

described in Part I.B.8.b below.
329

  The Eighth and Ninth Circuits employ the objectively 

unreasonable standard for the use of force against pretrial detainees, the same standard used in 

                                                                                                                                                             
      For Alaska prisoners in segregation, the classification committee shall hold review hearings within 30 days after 

the first hearing and every 30 days thereafter for as long as the prisoner remains in segregation. At this hearing, the 

institution must demonstrate that conditions still justify segregating the prisoner. 
321

 Serrano v. Francis, 345 F.3d 1071, 1078-79 (9th Cir. 2003) (wheelchair-bound inmate in non-wheelchair 

accessible administrative segregation suffered atypical and significant hardship in having to drag self around). 
322

 Williams v. Benjamin, 77 F.3d 756, 769 (4th Cir. 1996). 
323

 Olim v. Wakinekona, 461 U.S. 238 (1983). 
324

 Brandon v. State, 938 P.2d 1029, 1032 (Alaska 1997). 
325

 Rust, 582 P.2d at 134. 
326

 Id. 
327

 The Fifth Amendment applies to federal pretrial detainees, while the Fourteenth Amendment pertains to state and 

local detainees. 
328

 See Murray v. Johnson, No. 05-5338-pr, 2010 U.S. App. LEXIS 3499, at *3-5 (2nd
 
Cir. Feb. 22, 2010); Fennell 

v. Gilstrap, 559 F.3d 1212,1217 (11th Cir. 2009) (force applied malicious and sadistically to cause harm does 

ñshock the conscienceò and is excessive under the Fourteenth Amendment); Sawyer v. Green, 316 Fed. Appôx 715, 

717 (10th Cir. 2008); Iko v. Shreve, 535 F.3d 225, 239 (4th Cir. 2008); Valencia v. Wiggins, 981 F.2d 1440, 1446 

(5th Cir. 1993).  
329

 See Wilkins v. Gaddy, 130 S.Ct. 1175 (9th Cir. 2003). 
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police brutality cases.
330

  The remaining circuits and the Alaska state courts have not yet 

enunciated the standard they employ. 

 

  b.   Excessive Force against Convicted Inmates 

 

The Eighth Amendment, not the Due Process Clause, applies to excessive force claims filed by 

convicted inmates.  Prison staff violate the Eighth Amendment when they ñmaliciously and 

sadistically use force to cause harm,ò even if the prisoner does not suffer serious injury.
331

  

Prison officials are, however, permitted to use force ñin a good-faith effort to maintain and 

restore discipline.ò
332

  ñMalicious and sadisticò means evil, mean, vicious, or wanting to hurt 

another.  If an inmate fails to show that the official who used force against him acted maliciously 

and sadistically, the claim will not succeed. 

 

To show malicious and sadistic intent, inmates can offer the words and actions of prison 

officials.  An official may reveal malicious and sadistic intent by saying certain things while 

using force.  For example, the official might taunt the inmate or say something to indicate that he 

is enjoying what he is doing
333

 or might say something that reveals an improper reason for the 

force (e.g., ñThis will teach you to file a grievance against me!ò).
334

  But prison officials rarely 

make such revealing statements, at least in front of the inmates against whom they are using 

force.  Therefore, an inmate must point to an officialôs actions as evidence of what he or she was 

thinking.
335

 

 

An inmate must prove that the force used was not justified by any legitimate law enforcement or 

prison management need, or was completely out of proportion to that need.
336

  These factors are 

used to determine whether an official used excessive force: 

 

1. the need for force; 

2. the relationship between the need for force and the amount of force used; 

3. the extent of the injury suffered by the inmate; 

4. the extent of the threat to the safety of staff and inmates; and  

5. any efforts made to temper the severity of a forceful response.
337

 

 

                                                 
330

 Lolli v. County of Orange, 351 F.3d 410, 415 (9th Cir. 2003); Andrews v. Neer, 253 F.3d 1052, 1060 (8th Cir.  

2001) (citation omitted). 
331

 Wilkins, 130 S.Ct. at 1179 (quoting Hudson v. McMillian, 503 U.S. 1, 9 (1992)); see also Treats v. Morgan, 308 

F.3d 868, 872 (8th Cir. 2002) (rejecting the legality of using of pepper spray on prisoner who ñhad not jeopardized 

any personôs safety or threatened prison securityò). 
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 Hudson, 503 U.S. at 7. 
333

 See, e.g., Estate of Davis v. Delo, 115 F.3d 1388, 1392, 1394 (8th Cir. 1997) 
334

 Toone, supra note 22, at 31. 
335

 Valencia v. Wiggins, 981 F.2d 1440, 1446 (5th Cir. 1993).   
336

 Whitley v. Albers, 475 U.S. 312, 320-21 (1986). 
337

 Although the Supreme Court adopted several of these factors in Whitley (See 475 U.S. at 321), different circuits 

have enunciated the factors in slightly different ways.  See, e.g., Santiago v. Wells, 599 F.3d 749, 757 (7th Cir. 

2010) (relying on all five factors in its determination of excessive force); Cardenas v. Lewis, 66 F. Appôx 86, 89 (9th 

Cir. 2003) (enumerating all five factors with the exclusion of ñany efforts made to temper the severity of a forceful 

responseò).  Also, since the Supreme Courtôs decision in Wilkins, the factor regarding the extent of the plaintiffôs 

injury must be interpreted according to the Courtôs ruling.  
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The following are examples where courts have ruled that prison officials used excessive force: 

 

 After a shackled inmate went over the time limit on a phone call, officials beat, choked, 

threatened and slammed him against a wall.
338

 

 During a cell extraction, guards administered a severe beating to an inmate who had been 

incapacitated by the shock from an electric shield.
339

 

 After an inmate disrupted a disciplinary hearing, guards wrapped a towel around his neck 

and choked him until he was nearly unconscious.
340

 

 After an inmate made excessive noise, a guard entered the cell, grabbed the inmateôs hair, 

bashed his head repeatedly against the cell bars, and then applied a chokehold that left the 

inmate unconscious.
341

 

 

While the above examples are useful, it is important to note serious injury alone is not 

dispositive of an excessive force claim.  The core judicial inquiry in an excessive force claim is 

not whether a certain quantum of injury was sustained, but rather whether force was applied in a 

good-faith effort to maintain or restore discipline, or maliciously and sadistically to cause 

harm.
342

  In other words, while the extent of injury may ñprovide some indication of the amount 

of force applied,ò an inmate who is beaten handily does not lose his ability to pursue an 

excessive force claim merely because he was lucky enough to escape without serious injury.
343

 

   

  c.   Failure to Stop Other Officialsô Excessive Force 

 

Officials who watch excessive force take place have a duty to intervene and stop the excessive 

force from continuing.
344

  If they fail to do this, they are liable for the injuries that result.  The 

less strict deliberate indifference standard applies to such claims. 

 

Higher-ranking officials who supervise officials known to regularly use excessive force may also 

be held liable for the violations if the higher-ranking officials were personally involved in the 

violation, established a policy that led to the violation, or were deliberately indifferent to the risk 

that the officials they supervised would commit such a violation.
345

 

 

  d.   Corporal Punishment 

 

Corporal punishment involves the intentional infliction of physical pain.  Examples of corporal 

punishment include paddling, whipping, and spanking.  The American Correctional Association 
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 Toone, supra note 22, at 33 (citing Brooks v. Kyler, 204 F.3d 102, 104-106 (3rd Cir. 2000)). 
339

 Toone, supra note 22, at 34 (citing Skrtich v. Thornton, 267 F.3d 1251, 1257-58 (11th Cir. 2001), superseded by 

280 F.3d 1295 (11th Cir. 2002)). 
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 Id. (citing Burgess v. Moore, 39 F.3d 216, 217-18 (8th Cir. 1994)). 
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 Id. (citing Valencia v. Wiggins, 981 F.2d 1440, 1447 (5th Cir. 1993)). 
342

 Wilkins, 130 S.Ct. at 1178. 
343

 Id. at 1178-79. 
344

 Toone, supra note 22, at 34 (citing Durham v. NuôMan, 97 F.3d 862, 867 (6th Cir. 1996) and Robins v. 

Meecham, 60 F.3d 1436, 1442 (9th Cir. 1995)). 
345

 Id. at 39 (citing Blyden v. Mancusi, 186 F.3d 252, 264 (2nd Cir. 1999) and Vaughan v. Ricketts, 859 F. 2d 736, 

741 (9th Cir. 1988)). 
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states, ñIn no event is physical force justifiable as punishmentò in any correctional facility.
346

  

The Supreme Court has not condemned corporal punishment this roundly, but the Court has 

deemed many types of corporal punishment to ñrun afoul of the Eighth Amendment and offend 

contemporary concepts of decency, human dignity, and precepts of civilization which we profess 

to possess.
347

  The Court enumerated ñhandcuffing inmates to the fence and to cells for long 

periods of time, ... and forcing inmates to stand, sit or lie on crates, stumps, or otherwise 

maintain awkward positions for prolonged periodsò as examples of impermissible corporal 

punishment.
348

  Despite a lack of clarity from the courts on what does or does not constitute 

corporal punishment, prison officials may not use force against an inmate to punish them for 

earlier misconduct.  Such after-the-fact force is considered troubling because often it is not 

ñapplied in a good faith effort to maintain or restore discipline.ò
349

 

 

  e.   Restraints 

 

Restraints are physical devices that keep inmates from moving part of their bodies.  Limited use 

of restraints (i.e., handcuffs and/or leg and belly chains upon arrest or when being transferred) is 

constitutional.
350

  Constitutional use of more restrictive restraint devices (restraint chairs, four-

point restraints) depends on the circumstances.
351

  Use of these restraints can have serious 

physical and psychological effects.
352

  Physical effects include loss of blood circulation, loss of 

oxygen, and cramping, while the inability to move around can injure the psyche over time, 

causing psychological effects.
353

  Because of these potential effects, officials may apply 

restrictive restraints only when an inmate is out of control and poses an immediate danger to 

himself or others.
354

  The restraints must be removed once the threat passes, and officials may 

not place inmates in restraints for the purpose of punishment or to inflict pain.  

 

Inmates should rarely, if ever, be kept in restrictive restraints for more than a few hours.  If they 

are, they should be constantly supervised by a doctor or other medical personnel.  While 

restrained, inmates should receive necessary medical care and be allowed to use toilet facilities 

and perform basic hygiene.
355

 

 

Pregnant inmates present a unique and complicated challenge for correctional institutions.  This 

challenge is exacerbated when inmates go into labor.  In a recent decision, the Eighth Circuit 

determined ñan inmate in the final stages of labor cannot be shackled absent clear evidence that 

she is a security or flight risk.ò
356

  While this holding is very fact-specific, the rationale that 

shackling a woman during labor violates the Eighth Amendment, the basic concept of which is 
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the dignity of woman, is noteworthy.
357

  Alaska provides proper pre-natal and postnatal care for 

pregnant inmates and new mothers, but the state courts have not spoken on the issue of 

restraining inmates during labor.
358

 

 

  f.   Sexual Assault and Harassment 

 

Forcible sexual assault by a jail or prison official is excessive force.  Prison officials are allowed 

to use a certain amount of force in order to restore or maintain security or discipline, but there is 

no ñgood faith effort to restore or maintain disciplineò involved in a sexual assault.
359

  An inmate 

ñhas a constitutional right to be secure in her bodily integrity and free from attack by prison 

guards,ò especially when that attack is forcible sexual assault.
360

   

 

It is also improper for officials to sexually harass inmates ï to touch them improperly or make 

vulgar or sexually explicit comments.
361

  However, courts generally do not treat verbal 

harassment by itself as a constitutional violation.
362

  The American Correctional Association, 

meanwhile, has implemented policies and procedures that ñprotect inmates from personal abuse, 

corporal punishment, personal injury, disease, property damage, and harassmentòða much more 

sweeping statement of protection than that endorsed by the courts.
363

  

 

 9.  Right to Be Protected from Assault by Other Inmates 

 

The Eighth Amendment requires prison officials to protect prisoners from violence at the hands 

of other prisoners.
364

  The Court based this ruling on the notion that, ñbecause inmates are placed 

into dangerous environments and strippedéof virtually every means of self-protection 

andéaccess to outside aid, the government and its officials are not free to let the state of nature 

take its course.ò
365

  Additionally, according to the Supreme Court, ñBeing violently assaulted in 

prison is simply not part of the penalty that criminal offenders pay for their offenses against 

society.ò
366

  Thus, prison officials have a duty to protect inmates from assault by other inmates.  

The Alaska Supreme Court has recognized that the state must exercise reasonable care for the 
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 Id. (citing Hope, 536 U.S. at 738). 
358

 DOC Policy # 808.06(c), Requirement Relating to Female Prisoners, Pregnant Prisoners.  
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 Toone, supra note 22, at 42. 
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 Tafoya v. Salazar, 516 F.3d 912, 916 (10th Cir. 2008) (quoting Hovater v. Robinson, 1 F.3d 1063, 1068 (10th 

Cir. 1993)). 
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 Nelson v. Shuffman, 603 F.3d 439, 446 (8th Cir. 2010) (quoting Farmer v. Brennan, 511 U.S. 825, 833 (1994)). 
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 Farmer, 511 U.S. at 834 (internal quotations omitted). 
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protection of a prisonerôs life and health and use the utmost care to protect a prisoner who is in 

danger.
367

 

 

Prison officials violate the Constitution if they act with ñdeliberate indifferenceò toward a 

prisonerôs safety, that is, if the official had a reasonable opportunity to prevent the assault from 

happening in the first place.
 368

  For example, prison officials may be liable if they knew that a 

prisoner was at substantial risk of serious harm but ignored that risk and failed to take reasonable 

steps in light of the risk.
369

  This is essentially the same standard that applies to prisoner claims 

for inadequate medical care: all inmate cases based on the failure to provide for or protect health 

and safety require a prison official to act with deliberate indifference in order to be held liable.
370

 

 

Courts have recognized a distinction between a ñsubstantial risk of serious harmò and the 

everyday risk of harm that comes from being in prison.
371

  Another way to look at this distinction 

is to consider the ñstrong likelihood of injuryò stemming from a particular, identified danger 

versus the mere possibility of injury that arises from being incarcerated.  Even if a prisoner is 

physically harmed by another inmate, prison officials will not be held liable if they knew there 

was a risk of injury and responded reasonably to that risk.
372

  Courts have imposed liability on 

line correctional officers who observed an assault or knew of a risk to a prisoner but did 

nothing;
373

on higher-level supervisors who made or failed to make policies or failed to act on 

risks they knew about;
374

and on city or county governments when an assault resulted from a 

governmental policy.
375

 

 

The rule concerning failure-to-protect from inmate on inmate assault is an inmate must prove 

that the officials being sued actually knew about a substantial risk of serious harm, and yet failed 

to respond reasonably.
376

  This breaks down into the four elements needed to show deliberate 

indifference: 

 

 1.  substantial risk of serious harm; 

 2.  officialôs knowledge of the risk; 

 3.  officialôs failure to respond reasonably; and 
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 State v. Johnson, 2 P.3d 56, 59-60 (Alaska 2000) (quoting Wilson v. City of Kotzebue, 627 P.2d 623, 628 

(Alaska 1981)); see also B.R. v. State, Depôt of Corr., 144 P.3d 431, 435 (Alaska 2009) (citing State v. Johnson, 2 
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 Farmer, 511 U.S. at 836-37. 
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 Id. at 847. 
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 See, e.g., Peate v. McCann, 294 F.3d 879 (7th Cir. 2002) (essentially rearming prisoner who attacked plaintiff, 

leading to a second attack, showed deliberate indifference); Cantu v. Jones, 293 F.3d 839 (5th Cir. 2002) (guards 
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 See, e.g., Brown v. Hughes, 894 F.2d 1533, 1537 (11th Cir. 1990). 
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 Farmer, 511 U.S. at 844-45. 
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 See, e.g., Ayala Serrano v. Lebron Gonzales, 909 F.2d 8, 14 (1st Cir. 1990). 
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 See, e.g., Redman v. County of San Diego, 942 F.2d 1435, 1447-48 (9th Cir. 1991); see also, Durrell v. Cook, 71 

F. Appôx 718, 719 (9th Cir. 2003) (Eighth Amendment violation is established if prison officials ñknow[ ] of and 
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376

 Toone, supra note 22, at 55. 
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 4.  causation and injury. 

 

Failure-to-protect claims usually arise in two contexts, which sometimes overlap.  The first 

involves a prison officialôs failure to respond or act reasonably in light of a particular threat to an 

individual prisoner, such as when an attacker clearly threatens a victim, when an official 

encourages an attack, or when an official witnesses an attack but fails to stop it.  The second 

concerns prison conditions or practices that create a dangerous situation for prisoners, such as 

failure to control tools and weapons within the facility, overcrowding, and understaffing. 

 

It is also important to realize sometimes a victim is unusually vulnerable or an attacker is 

unusually dangerous.  Some inmates are obvious targets or ñpreyò for assault by others:  known 

informants or ñsnitches,ò the mentally ill, inmates with slight or youthful physical builds, or gay 

or transsexual inmates.
377

  Prison officials must take reasonable measures to protect such 

inmates, but courts may not find officials deliberately indifferent unless the inmate personally 

put them on notice of their particular vulnerability and asked for protection before the assault 

occurred.
378

 

 

Prison officials should respond to a legitimate request by placing the inmate in protective 

custody (administrative segregation).  Additionally, as a general matter, prison officials have a 

duty to initially classify inmates based on, among other things, the likelihood that they will 

commit violence or be the victim of violence. 

 

Just as some inmates are prey, others are ñpredators.ò
379

  Prisons are full of dangerous, violent 

people, and prison officials do not have to isolate every inmate that has the capacity for violence.  

However, officials may not ignore an inmateôs history of violence behind bars.  They may not 

place a known predator in a position where he can continue to prey on other inmates.
380

  Such 

action would constitute deliberate indifference if harm occurred.  Also, as stated above, the 

prisonôs classification system should separate violent or dangerous offenders who pose a risk to 

the safety of other inmates from the rest of the prison population.
381

 

 

 10.  Right to Humane Conditions of Confinement 

 

Under the Constitution, prison conditions may be ñrestrictive and even harsh,ò and they do not 

have to be ñcomfortable.ò
382

  But, prisoners are constitutionally entitled to environmental 

conditions that do not pose serious risks to health and safety.  Conditions, therefore, must meet a 

certain standard.  Pretrial detainees and convicted inmates have a constitutional right to ñhumane 

conditions of confinement.ò
383

 

                                                 
377

 Id. at 62-63. 
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 Id. at 63. 
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prisons are not like rooms at a Motel 6.  But even nasty prisoners cannot be knowingly housed in ghastly conditions 

reminiscent of the Black Hole of Calcutta.ò). 
383

 Farmer, 511 U.S. at 832. 
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For convicted inmates, the Eighth Amendment ñcruel and unusual punishmentò clause imposes a 

duty on prison officials to provide ñhumane conditions of confinement;ò that is, officials must 

ñensure that inmates receive adequate food, clothing, shelter, and medical care, and must ótake 

reasonable measures to guarantee the safety of the inmates.ôò
384

  For pretrial detainees, the Due 

Process Clause provides at least as much protection as the Eighth Amendment.
385

  This means 

that, if a pretrial detainee can prove what it takes to win an Eighth Amendment conditions of 

confinement claim, (i.e., that prison officials were deliberately indifferent to a substantial risk of 

serious harm), the inmate should be able to prevail on a conditions claim under the Due Process 

Clause.
386

 

 

  a.   Elements of a Right to Humane Conditions of Confinement Claim: 

 

The elements of a claim alleging a violation of the right to humane conditions of confinement 

are: (1) deprivation of a basic human need; (2) officialôs knowledge of the deprivation; (3) 

failure to respond reasonably; and (4) causation and injury. 

 

Basic human needs include: 

 

1. sanitation and hygiene; 

 

Basic elements of sanitation and hygiene involve many things.
387

  For example, 

inmates are entitled to: 

 

 adequate toilet facilities, including a working toilet in each cell in which an 

inmate is confined 

 regular access to working showers 

 basic hygiene items (toothbrush, toothpaste, shaving supplies, sanitary napkins, 

soap, towel, running water)
388

 

 sanitary food preparation and service
389

 

 working plumbing
390

 

                                                 
384

 Id. (quoting Hudson v. Palmer, 468 U.S. 517, 526 (1984)). 
385

 Revere v. Massachusetts Gen. Hosp., 463 U.S. 239, 244 (1983). 
386

 Toone, supra note 22, at 107 (citing Sacramento v. Lewis, 523 U.S. 833, 849-50 (1998)). 
387

 Toone, supra note 22, at 115-16.  See also Palmer v. Johnson, 193 F.3d 346, 352 (5th Cir. 1999); Harper v. 

Showers, 174 F.3d 716, 717, 720 (5th Cir. 1999); Bradley v. Puckett, 157 F.3d 1022, 1025 (5th Cir. 1998). 
388

 Flanory v. Bonn, 604 F.3d 249, 255 (6th Cir. 2010) (recognizing cognizable claim under Eighth Amendment 

when inmate was denied toothpaste for 337 days). 
389

 See Phelps v. Kanoplas, 308 F.3d 180 (2nd Cir. 2002) (depriving inmate of nutritionally adequate diet for two 

weeks gave rise to actionable Eighth Amendment claim); Ramos v. Lamm, 639 F.2d 559, 570-71 (10th Cir. 1980) 

(failing to provide inmates with a ñhealthy habilitative environment,ò which includes nutritionally adequate food 

prepared under sanitary conditions, constituted Eighth Amendment violation); Drake v. Velasco, 207 F.Supp.2d 809 

(N.D. Ill. 2002) (refusing to grant summary judgment on inmateôs claim food was so unsanitary as to prevent his 

recovery from illness).    
390

 DeSpain v. Uphoff, 264 F.3d 965, 977 (10th Cir. 2001) (exposing inmates to flooding and human waste raised 

viable Eighth Amendment claim); Jackson v. Duckworth, 955 F.2d 21, 22 (7th Cir. 1992) (taking plaintiffôs affidavit 

as truthful, ñit would be considered barbarous to imprison a criminal in conditions so strikingly reminiscent of the 

Black Hole of Calcutta.ò); Williams v. Griffin, 952 F.2d 820, 825 (4th Cir. 1991) (finding plaintiffôs complaint 
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 protection from infestation by insects, rodents or other vermin.
391

 

 

2. clothing and bedding; 

3. protection from extreme temperatures;
392

 

4. clean air;
393

 

5. clean water;
394

 

                                                                                                                                                             
sufficiently described unsanitary and overcrowding conditions within the facility, including waste flooding into the 

showers); McCord v. Maggio, 927 F.2d 844, 847 (5th Cir. 1991) (forcing inmate to choose between standing, or 

lying or sitting down in foul water and refuse raised a viable Eighth Amendment claim);  
391

Gaston v. Coughlin, 249 F.3d 156, 166 (2nd Cir. 2001) (concluding Eighth Amendment claims of rodent 

infestations and unsanitary conditions right outside plaintiffôs cell should be reinstated); Jackson v. Duckworth, 955 

F.2d 21, 22 (7th Cir. 1992) (allegedly forcing inmate to live with drinking water containing ñlittle black worms 

which would eventually turn into little black fliesò stated Eighth Amendment violation); Williams v. Griffin, 952 

F.2d 820, 825 (4th Cir. 1991) (finding infestations of insects and vermin, allegedly known to prison officials, 

constituted Eighth Amendment violation); Foulds v. Corley, 833 F.2d 52, 54 (5th Cir. 1987) (dismissing plaintiffôs 

Eighth Amendment claim alleging he was forced to sleep on a cold ground while rats crawling over him was 

premature).  
392

 Excessive heat: Vasquez v. Frank, 209 F. Appôx 538, 541 (7th Cir. 2006); Reece v. Gragg, 650 F. Supp. 1297, 

1304 (D. Kan. 1986). 

      Excessive cold: Boulds v. Miles, 221 F. Appôx 322, 323 (5th Cir. 2007) (allowing a prisoner to be exposed to 

extreme temperatures may violate the Eighth Amendment and thus complaint should not have been dismissed); 

Gaston v. Coughlin, 249 F.3d 156, 164-65 (2nd Cir. 2001) (exposing inmates to freezing and sub-zero temperatures 

stated an Eighth Amendment claim); Dixon v. Godinez, 114 F.3d 640, 642 (7th Cir. 1997) (holding prisoner could 

bring claim stating inhumane conditions when indoor temperatures averaged about forty degrees). 
393

 Inadequate ventilation: Blay v. Reilly, 241 F. Appôx 520, 525 (10
th
 Cir. 2007) (knowing plaintiff worked in an 

enclosed, poorly ventilated prep room, which caused him serious respiratory distress, was sufficient to put 

defendants on notice about inadequate conditions); Keenan v. Hall, 83 F.3d 1083, 1090 (9th Cir. 1996) (holding that 

air ñsaturated with the fumes of feces, urine, and vomitò could undermine health and sanitation in violation of the 

Eighth Amendment). 

      Toxic or noxious fumes:  Johnson-El v. Schoemehl, 878 F.2d 1043, 1054-55 (8th Cir. 1989) (spraying pesticides 

into housing units and refusing to admit which chemicals were being used raised questions about prison officialsô 

indifference); Cody v. Hillard, 599 F. Supp. 1025, 1032 (D.S.D. 1984) (inadequate ventilation of toxic fumes in 

inmate workplaces), affôd in part and revôd in part on other grounds, 830 F.2d 912 (8th Cir. 1987) (en banc).  But see 

Givens v. Jones, 900 F.2d 1229, 1234 (8th Cir. 1990) (no Eighth Amendment violation where prisoner suffered 

migraine headaches as a result of noise and fumes during three week long housing unit renovation). 

      Exposure to second-hand smoke: Helling v. McKinney, 509 U.S. 25, 35 (1993) (recognizing an Eighth 

Amendment claim where inmateôs cellmate smoked five packs of cigarettes a day); Talal v. White, 493 F.3d 423, 

427-28 (6th Cir. 2005) (permitting inmates and officials to smoke in non-smoking units, while ignoring plaintiffôs 

known smoke allergy, violated inmateôs Eighth Amendment rights); Atkinson v. Taylor, 316 F.3d 257, 265 (3rd Cir. 

2003) (housing inmate for seven months with ñconstantò smokers stated analogous claim to that in Helling); Reilly 

v. Grayson, 310 F.3d 519, 521 (6th Cir. 2002) (finding inmates have a right to be removed from smoky 

environments).       

Exposure to asbestos: U.S. v. Little, 308 F. Appôx 256, 259-60 (10th Cir. 2009) (exposing inmates to 

asbestos created conditions which could be expected to cause the inmates serious injury or death); Powell v. Lennon, 

914 F.2d 1459, 1463-64 (11th Cir. 1990) (ignoring inmateôs request to be transferred out of friable asbestos-ridden 

dorm showed deliberate indifference).  But see McNeil v. Lane, 16 F.3d 123, 125 (7th Cir. 1994) (exposure to 

ñmoderate levels of asbestosò did not violate the Eighth Amendment).  McNeil appears to be the first in a long line 

of Seventh Circuit cases affirming that ñasbestos abounds in many public buildingsò and exposure to it in moderate 

levels ñis a common fact of contemporary life and cannot, under contemporary standards, be considered cruel and 

unusual punishment.ò  Christopher v. Buss, 384 F.3d 879, 882 (7th Cir. 2004) (quoting McNeil, 16 F.3d at 125).  

Other circuits have not yet imposed such stringent limitations on asbestos claims. 
394

 Jackson v. Duckworth, 955 F.2d 21, 22 (7th Cir. 1992) (alleging drinking water was full of small black worms 

that eventually turned into small black flies was sufficient to state a ñsubhuman conditionsò claim under the Eighth 
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6. lighting;
395

 

7. protection from excessive noise;
396

 

8. accident prevention;
397

 

9. exercise;
398

 

10. food; 

11. sleep;
399

 

12. adequate living space/no overcrowding. 

 

Under Alaska Department of Corrections policy, as mandated by the Cleary Final Settlement 

Agreement,
400

 prisoners have certain rights relative to the conditions of their confinement, 

including: 

 

 single or double cell occupancy and/or supervised dormitories; 

 clean and orderly surroundings; 

 adequate toilet, bathing and laundry facilities; 

 adequate lighting, heating, and ventilation; 

 compliance with state, federal, and local fire and life safety laws and regulations; 

                                                                                                                                                             
Amendment); Jackson v. Arizona, 885 F.2d 639, 641 (9th Cir. 1989) (finding an allegation that drinking water was 

polluted was not a frivolous claim).  
395

 Keenan, 83 F.3d at 1090-91 (finding Eighth Amendment violation where fluorescent lights allegedly shone into 

prisonerôs cell 24 hour a day); Hoptowit v. Spellman, 753 F.2d 779, 783 (9th Cir. 1984) (ñAdequate lighting is one 

of the most fundamental attributes of óadequate shelterô required by the Eighth Amendment.ò).  
396

 Keenan, 83 F.3d at 1090 (holding inmates, while not necessarily entitled to absolute quiet, must be housed in an 

environment ñreasonably free from excessive noiseò) (citation omitted). 
397

 This includes lack of fire safety, Hoptowit v. Spellman, 753 F.2d 779, 784 (9th Cir. 1985) and Gates v. Collier, 

501 F.2d 1291, 1300, 1305 (5th Cir. 1974), and risk of injury or death in the event of an earthquake, Jones v. City 

and County of San Francisco, 976 F. Supp. 896, 909-10 (N.D. Cal. 1997).     
398

 Prisoners are constitutionally entitled to out-of-cell exercise.  Thomas v. Ponder, --F.3d--, 2010 WL 2794394, at 

*5 (9th Cir. July 16, 2010) (denying inmate outdoor exercise for almost fourteen months was a sufficiently serious 

deprivation for Eighth Amendment purposes); Delaney v. DeTella, 256 F.3d 679 (7th Cir. 2001) (denying all out-of-

cell exercise for six months violates Eighth Amendment); Perkins v. Kansas Dept. of Corr., 165 F.3d 803, 810 (10th 

Cir. 1999) (denying an HIV-positive inmate all access to exercise for many months after he spit at two guards raised 

a viable claim); Divers v. Dept. of Corr., 921 F.2d 191, 194 (8th Cir. 1990) (alleging recreation of only 45 minutes 

per week raised a constitutional claim).   

      Most courts have held that five hours of exercise per week is the constitutional minimum.  See, e.g., Davenport 

v. DeRobertis, 844 F.2d 1310, 1315 (7th Cir. 1988) (recognizing a constitutional right to five hoursô minimum 

exercise per week); Spain v. Procunier, 600 F.2d 189, 199-200 (9th Cir. 1979) (same); Toussaint v. McCarthy, 597 

F. Supp. 1388, 1402, 1412 (N.D. Cal. 1984) (acknowledging the right to eight hoursô minimum); affôd in part and 

revôd in part on other grounds, 801 F.2d 1080 (9th Cir. 1986).  Most courts have upheld curtailment, or even total 

elimination, of out-of-cell exercise for short periods under emergency circumstances.  See, e.g., Davenport, 844 F.2d 

at 1315 (permitting exceptions to the five-hour minimum for ñfractious inmatesò).  

      Courts differ on whether prisoners are entitled to outdoor exercise.  See Toussaint v. Yockey, 722 F.2d 1490, 

1492-93 (9th Cir. 1984) (yes); Spain, 600 F.2d at 199-200 (yes); but see Martin v. Tyson, 845 F.2d 1451, 1456 (5th 

Cir. 1988) (no); Clay v. Miller, 626 F.2d 345, 347 (4th Cir. 1980) (no).  The Ninth Circuit recently held restricting 

an inmateôs access to outdoor exercise due to safety concerns was lawful under the Eighth Amendment.  Norwood v. 

Vance, 591 F.3d 1062, 1070 (9th Cir. 2010). 
399

 Harper v. Showers, 174 F.3d 716, 720 (5th Cir. 1999) (as ñsleep undoubtedly counts as one of lifeôs basic 

needs[,]ò sleep deprivation might violate the Eighth Amendment).  But see Conlin v. Thaler, 347 F. Appôx 983, 984 

(5th Cir. 2009) (alleging unsupportive mattress does not shown an ñegregious deprivationò of the basic human need 

for sleep). 
400

 See infra Part III.A. 
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 a wholesome, properly prepared, nutritionally adequate diet; 

 health care services comparable in quality to those locally available to the general 

public; 

 access to both indoor and/or outdoor recreational opportunities and equipment; 

 safe environments; 

 personal choice regarding grooming and appearance limited only by institutional 

requirements for safety, identification, hygiene, and/or security; 

 the right of pre-trial detainees to wear their personal clothing, except when in punitive 

segregation or in administrative segregation pending investigation of a disciplinary 

infraction, or under circumstances where security considerations require a clothing 

restriction.
401

 

 

In light of the Cleary class action suit--filed largely in response to overcrowding and conditions 

of confinement--the DOC has established comprehensive policies relating to conditions of 

confinement that account for all of the constitutional concerns listed above.
402

  

 

To prevail on a claim regarding conditions of confinement, an inmate must establish that the 

deprivation he or she was exposed to was ñsufficiently serious.ò
403

  That is, the deprivation 

should be ñextremeò
404

 or ñsomething that would cause an outside observer to react with surprise 

or horror.ò
405

  ñRoutine discomfortò does not meet this standard, as discomfort is considered 

ñpart of the penalty that criminal offenders pay for their offenses against society.ò
406

  However, 

prison officials may not deprive an inmate of any constitutional right simply by calling their 

deprivation ñreasonable.ò
407

  There must be a greater nexus between the deprivation and some 

penological interest than merely what a correctional facility determines is ñreasonableò or not. 

 

In assessing the seriousness of a deprivation, the main factor courts will examine is the duration 

of the deprivation.  Courts often conclude that conditions that would otherwise violate the 

Constitution are acceptable because they only lasted for a short while.
408

  According to the 

Supreme Court, ñA filthy overcrowded cell and a diet of ógruelô might be tolerable for a few days 

and intolerably cruel for weeks or months.ò
409

  However, a serious deprivation of a basic human 

need would violate the Constitution even if it did not last very long, while a condition that might 

not normally violate the Constitution might become unconstitutional if it persists.
410

  Some 

examples of what may or may not classify as a serious deprivation of a basic need are listed 

below: 

                                                 
401

 DOC Policy #808.05, Environmental and Programmatic Rights.  For a complete list of rights, see 

http://www.correct.state.ak.us/corrections/pnp/pdf/808.05.pdf. 
402

 See infra Part III.G. 
403

 Farmer v. Brennan, 511 U.S. 825, 834 (1994). 
404

 Hudson v. McMillan, 503 U.S. 1, 9 (1992). 
405

 Toone, supra note 22, at 108.  See also Bolden v. State, Depôt of Corr., 2010 WL 2791983, at *3 (Alaska July 14, 

2010) (reiterating that a serious deprivation strips an inmate of even the ñminimal civilized measure of lifeôs 

decenciesò) (citation omitted). 
406

 Rhodes v. Chapman, 452 U.S. 337, 347 (1981). 
407

 See Thomas v. Ponder, at *10 (ñit is difficult to conceive of how a deprivation of a óbasic human necessityô . . . 

may be deemed reasonableò when that deprivation was completely unnecessary to maintaining order). 
408

 Toone, supra note 22, at 109. 
409

 Hutto v. Finley, 437 U.S. 678, 686-87 (1978). 
410

 Toone, supra note 22, at 109. 

http://www.correct.state.ak.us/corrections/pnp/pdf/808.05.pdf
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 Prison official violated the Eighth Amendment by keeping inmates outdoors in 

brutally cold weather without hats or gloves for one to two hours.
411

 

 Three-day confinement in a ñcrisis management cellò with blood on the walls and 

excrement on the floor was not a sufficiently ñextremeò deprivation to give rise to an 

Eighth Amendment claim.
412

 

 Two nutritionally adequate meals per day did not violate the Eighth Amendment.
413

 

 Sleeping on the floor without mattresses for one night was not an impermissible 

punishment for detainees.
414

 

 Cell containing excrement and vomit did not violate the Constitution because the 

conditions lasted only 24 hours.
415

 

 Officials who limited an inmate to flushing only twice per hour did not give rise to a 

deprivation of the inmateôs right to basic sanitation and hygiene.
416

 

 Death row temperatures above ninety degrees, with little ventilation and high 

humidity, exposed inmates to high risk of heat-related illness in violation of Eighth 

Amendment;
417

 however, temperatures in the mid-eighties with a ventilation system, 

though uncomfortable, did not violate the Eighth Amendment.
418

  

 

The Ninth Circuit has taken the position that ñmodestò deprivations of basic human needs will 

violate the Constitution ñonly if such deprivations are lengthy or ongoingò; conversely, 

deprivations of ñshelter, food, drinking water, and sanitation,ò can violate the Constitution even 

if they only last for a short period of time.
419

  This follows the theory that, ñ[t]he more basic the 

particular need, the shorter the time it can be withheld.ò
420

 

 

                                                 
411

 Gordon v. Faber, 973 F.2d 686, 687-88 (8th Cir. 1992). 
412

 Davis v. Scott, 157 F.3d 1003, 1006 (5th Cir. 1998). 
413

 Green v. Ferrell, 801 F.2d 765, 770-71 (5th Cir. 1986). 
414

 Antonelli v. Sheehan, 81 F.3d 1422, 1427, 1430 (7th Cir. 1996) 
415

 Whitnack v. Douglas County, 16 F.3d 954, 958 (8th Cir. 1994). 
416

 Barnes v. Wiley, 203 F. Appôx 939, 941 (10th Cir. 2006). 
417

 Gates v. Cook, 376 F.3d 323, (5th. Cir. 2004) 
418

 Chandler v. Crosby, 379 F.3d 1278, 1297-1298 (11th Cir. 2005) 
419

 Johnson v. Lewis, 217 F.3d 726, 732 (9th Cir. 2000). 
420

 Hoptowit v. Ray, 682 F.2d 1237, 1259 (9th Cir. 1982), abrogated on other grounds by Sandin v. Conner, 515 

U.S. 472 (1995). 
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PART II:  PRISON LITIGATION  
 

I.  Introduction  

 

Safeguards for the rights of Alaska prisoner are found in the U.S. Constitution and the Alaska 

Constitution.  The constitutional provisions establishing these rights have their own tests and 

standards that must be employed to determine if a constitutional right has, in fact, been violated.  

The specific rights afforded to prisoners were discussed in detail in the previous section of this 

guide (Part I, supra).  What follows is a brief recap of some important concepts pertaining to 

prisonersô rights litigation, as well as a detailed explanation of the two major statutes affecting 

litigation of conditions of confinement claims by prisoners. 

 

As noted earlier, perhaps the most well-known prisonersô right is found in the Eighth 

Amendment, which prohibits the infliction of ñcruel and unusual punishmentsò on convicted 

prisoners.
421

  The cruel and unusual clause protects inmates from excessive force from prison 

officials, mandates safe conditions of confinement, and is the source of an inmateôs right to 

adequate medical care.  The Eighth Amendment also protects against conditions that pose an 

unreasonable risk of future harm, as well as those that are currently causing harm.
422

 

 

To establish a violation of the Eighth Amendment, it is necessary to prove two elements ï one 

objective, one subjective: 

 

1. Objective: a deprivation of a basic human need (such as food, clothing, shelter, exercise, 

medical care, or reasonable safety).
423

  It is important to note that it is not enough for an 

inmate to allege that the ñtotality of conditionsò is unconstitutional; rather, the plaintiff 

must allege deprivation of one or more identifiable human needs.
424

 

 

2. Subjective: deliberate indifference on the part of one or more defendants.  Although 

deliberate indifference is an actual-knowledge standard, the plaintiff need not show that 

defendants knew of a specific risk to her from a specific source.
425

  Instead, knowledge 

can be demonstrated by circumstantial evidence; thus, ña fact finder may conclude that a 

prison official knew of a substantial risk from the very fact that the risk was obvious.ò
426

  

It is important to note that there is no deliberate indifference if prison officials 

ñresponded reasonably to the risk, even if the harm ultimately was not averted.ò
427

  But, 

this does not mean that any corrective action by prison officials necessarily forecloses a 

finding of deliberate indifference:  ñPatently ineffective gestures purportedly directed 

                                                 
421

 U.S. CONST. amend. VIII. 
422

 Helling v. McKinney, 509 U.S. 25, 33 (1993).  The Supreme Court has indicated a slight expansion of Eighth 

Amendment protections in recent jurisprudence.  See Hope v. Pelzer, 536 U.S. 730 (2002) (intentional infliction of 

pain, discomfort, or risk of harm as punishment for past conduct violates Eighth Amendment; cuffing prisoner to 

ñhitching postò as punishment was a per se Eighth Amendment violation, even without aggravating factors such as 

denial of proper clothing, water, and bathroom breaks). 
423

 Helling, 509 U.S. at 31-32. 
424

 Wilson v. Seiter, 501 U.S. 294, 304-05 (1991). 
425

 Farmer v. Brennan, 511 U.S. 834, 843 (1994); Bradley v. Puckett, 157 F.3d 1022, 1025 (5th Cir. 1998). 
426

 Farmer, 511 U.S. at 842. 
427

 Id. at  844. 
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towards remedying objectively unconstitutional conditions do not prove a lack of 

deliberate indifference, they demonstrate it.ò
428

  

 

The Eighth Amendment applies only to convicted prisoners.  Pretrial detainees are protected by 

the Due Process Clause of the Fourteenth Amendment against any conditions that constitute 

ñpunishment.ò
429

  Many courts have held these two standards are equivalent in the context of 

challenges to conditions of confinement.
430

  

 

The First Amendment also provides significant safeguards for inmates, including religious 

freedom, the right of access to the courts, freedom of association, and protection from retaliation 

against prison officials for reporting complaints and grievances.  When inmates challenge an 

officialôs abridgement of their First Amendment rights or civil liberties, courts will apply a 

ñreasonable relationshipò test to determine the validity of the limitation.
431

  This test, known as 

the Turner test, requires that any restriction on civil liberties must be ñreasonably related to 

legitimate penological interests.ò
432

    

 

Prisoners also enjoy important protections under the Fifth and Fourteenth Amendments, which 

require government officials to provide inmates with the equal protection of the laws and to 

ensure due process of law before depriving any inmate of life, liberty, or property.
433

  Between 

these protections, different standards apply depending on what class is being affected or what 

interest or right is being asserted.  For instance, prison officials need only a rational reason for 

treating inmates in segregation differently from inmates in the general population,
434

 but a much 

stronger standard applies when prison officials segregate inmates based on racial 

classifications.
435

  Similarly, prison officials have wide discretion to make decisions with respect 

                                                 
428

 Coleman v. Wilson, 912 F. Supp. 1282, 1319 (E.D. Cal. 1995).  See also Berry v. Peterman, 604, F.3d 435, 441 

(7th Cir. 2010) (finding a doctor who knowingly circumvented an effective remedy in favor of an easier, ineffective 

solution showed deliberate indifference to inmateôs serious dentistry need). 
429

 Bell v. Wolfish, 441 U.S. 520, 535 (1979). 
430

See, e.g., Simmons v. Navajo County, Arizona, ---F.3d----, 2010 WL 2509181, at *4 (9th Cir. June 23, 2010); 

Minix v. Canarecci, 597 F.3d 824, 830-31 (7th Cir. 2010); Davis v. Oregon County, Missouri, 607 F.3d 543, 548 

(8th Cir. 2010);  Craig v. Eberly, 164 F.3d 490, 495 (10th Cir. 1998); Council v. Sutton, 306 F. Appôx 31, 35-36 

(11th Cir. 2010); see also Jacobs v. West Feliciana Sheriffôs Depôt, 228 F.3d 388, 393 (5th Cir. 2000) (ñA pretrial 

detainee's due process rights are at least as great as the Eighth Amendment protections available to a convicted 

prisoner.ò).   

Not all courts have determined these two standards to be equivalent, however.  See, e.g., Griffin v. 

Hardrick, 604 F.3d 949, 953 (6
th
 Cir. 2010) (ñThe law is unsettled as to whether the analysis for a Fourteenth 

Amendment excessive-force claim and an Eighth Amendment excessive-force claim is the same.ò) 

Be sure to check whether your circuit applies a less demanding standard to the claims of pretrial detainees.  

See, e.g. Benjamin v. Fraser, 343 F.3d 35, 51 (2nd Cir. 2003) (stating pretrial detainees need not show Eighth 

Amendment deliberate indifference when challenging ña protracted failureò to provide safe living conditions).     
431

 Turner v. Safley, 482 U.S. 78, 89 (1987). 
432

 Id. 
433

 See supra note 3 (providing a list of constitutional rights enforceable against federal, state, and local governments 

and government officials).   
434

 Toone, supra note 22, at 24. 
435

 See supra note 288. 
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to deprivation of an inmateôs property,
436

 but inmates have stronger due process rights when a 

liberty interest is at stake.
437

 

 

Whatever the origin of a prisonerôs specific right and whichever test will be applied to determine 

if that right was infringed upon, enforcing that right in a court must be done in accordance with 

the relevant statute:  the Federal Prison Litigation Reform Act or the Alaska Prison Litigation 

Reform Act. 

 

II.   Federal Prison Litigation Reform Act
438

 

 

The Prison Litigation Reform Act (PLRA) of 1996 was intended to curtail frivolous lawsuits 

filed by inmates against government officials.
439

  In a sense it has achieved that goal: it has made 

it more difficult for prisoners to file any lawsuits in federal court.  The PLRA has led to a 

significant reduction in new filings by prisoner plaintiffs in federal courts despite the continued 

growth of the prison population.
440

  Also, the number of prisons under court order has decreased 

significantly.
441

  While the federal courts remain open to many prisoners who seek to challenge 

conditions of confinement and actions that violate their constitutional rights (whether they seek 

injunctive relief or damages), the PLRA has seriously hindered their access to this forum.
442

   

 

This section outlines the major prisonersô rights issues affected by the PLRA.  There has been 

substantial litigation surrounding nearly every aspect of the PLRA, but this section does not 

                                                 
436

 See supra Part I.B.7.a. 
437

 See generally, Part I.B.7.b. 
438

 Thanks to Elizabeth Alexander, the Director of the National Prison Project of the American Civil Liberties Union 

Foundation, for allowing the use of her PLRA materials.  Any mistakes are the authorôs. 
439

 Prison Litigation Reform Act of 1995, Pub. L. No. 104-134 (codified as amended in scattered titles and sections 

of the U.S.C.); see also H.R. 3019, 104th Cong. (1996).  Although PLRA is generally described as containing 

restrictions on prisoner civil rights litigation, its scope is somewhat broader.  In general, it has been interpreted to 

apply to litigation on behalf of committed and detained juveniles and pre-trial detainees, as well as sentenced 

prisoners.   
440

 Elizabeth Alexander, PRISON LITIGATION REFORM ACT RAISES THE BAR, Criminal Justice, Winter 2002, at 16 

[hereinafter Alexander]. 
441

 Id. 
442

 Many inmates choose to file their lawsuits in federal courts.  There are advantages and drawbacks to the federal 

court system, just as there are to the state court system.   

If you believe you would like your claims to be heard in federal court, you may file a complaint in federal 

court.  If you would like to have your case heard in state court, you may file a complaint in state court.  If you wish 

to keep your claim in state court, you may make claims only under the Alaska Constitution and not under the U.S. 

Constitution.  If you bring any claims under the U.S. Constitution, even if you also have state constitutional claims, 

the State (or whichever government entity you are bringing suit against) may seek to have your claims moved to a 

federal court forum.  This procedure is known as ñremoval.ò   

Both the state and federal constitutions have similar provisions ï e.g., both have a right to due process and 

a right against cruel and unusual punishment.  Generally, any policies that violate the U.S. constitution will violate 

the state constitution, though the state constitution may offer more protections than the federal constitution.  Further, 

some rights, like the right to rehabilitation, are found only in the Alaska Constitution. Each case is different, so the 

choice of filing in federal or state court will not be the same for all cases. Likewise, filing only state law claims or 

filing federal claims in addition to state law claims may help some prisoners and not others. 
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discuss the debates surrounding any particular aspect or allegation of unconstitutionality of the 

various PLRA provisions.
443

   Rather, it lays out the rules of law of the PLRA as it stands today.   

 

PLRA restrictions generally fall into two categories:  (1) restrictions on the ability of prisoner 

litigants to get into court, and (2) restrictions on the relief available in prisoner cases. 

 

 A.  Restrictions on the Ability of Prisoner Litigants to Get Into Court  

 

  1.  Filing Fees and Costs (28 U.S.C. § 1915(b) and (f)(2)) 

 

Before the PLRA, any indigent prisoner could proceed in forma pauperis (IFP) in federal court 

and be excused from prepayment of court filing fees.  Under the PLRA, court filing fees will not 

be waived.  Instead, the PLRA requires inmates to pay the filing fee in full.  A complex formula 

requires the prisoner to pay an initial fee of 20% of the greater of the prisonerôs average balance 

or the average deposits to his or her prison account for the preceding six months.
444

   If an inmate 

does not have the money to pay the fees up front, the fee will be paid over a period of time by 

having monthly installments of 20% of the income credited to the account in the previous month 

withdrawn from the prisonerôs account until the fee has been paid.
445

 

                                                 
443

 Many sections of the PLRA have faced constitutional challenges. Courts have adjudicated the constitutionality of 

several provisions, including (1) the provision that permits courts to immediately terminate prison condition consent 

decrees, see Ruiz v. United States, 243 F.3d 941, 945-50 (5th Cir. 2001) (upholding provision against separation of 

powers and due process challenges); Tyler v. Murphy, 135 F.3d 594, 597 (8th Cir. 1998) (upholding provision 

against the argument it deprives courts of authority to remedy constitutional violations); Gavin v. Branstad, 122 F.3d 

1081, 1085- 92 (8th Cir. 1997) (upholding provision against separation of powers, due process, and equal protection 

challenges); (2) the provision that limits attorney's fees, see Hadix v. Johnson, 230 F.3d 840, 842-47 (6th Cir. 2000) 

(upholding provision against equal protection challenge); Boivin v. Black, 225 F.3d 36, 41-46 (1st Cir. 2000) 

(same); Madrid v. Gomez, 190 F.3d 990, 996 (9th Cir. 1999) (same); (3) the provision requiring physical injury, see 

Searles v. Van Bebber, 251 F.3d 869, 876-77 (10th Cir. 2001) (upholding provision against due process challenge); 

Davis v. District of Columbia, 158 F.3d 1342, 1345-48 (D.C. Cir. 1998) (upholding provision against equal 

protection and access to courts challenges); Zehner v. Trigg, 133 F.3d 459, 463-64 (7th Cir. 1997) (upholding 

provision against equal protection and separation of powers challenges); but see Wilkins v. Gaddy, 130 S.Ct. 1175, 

1178-79 (2010) (although force that causes no discernible injury will likely not be enough to mount a claim, it is the 

type of force, not the quantum of injury, that ultimately matters); and (4) the provision that requires prisoners 

proceeding in forma pauperis to pay the filing fee in installments, see Tucker v. Branker, 142 F.3d 1294, 1297-1301 

(D.C. Cir. 1998) (upholding provision against due process, access to courts, and equal protection challenges); 

Norton v. Dimazana, 122 F.3d 286, 289-91 (5th Cir. 1997) (upholding provision against access to courts challenge); 

Nicholas v. Tucker, 114 F.3d 17, 19-21 (2nd Cir. 1997) (upholding provision against equal protection and access to 

courts challenges); Mitchell v. Farcass, 112 F.3d 1483, 1487-89 (11th Cir. 1997) (upholding provision against equal 

protection challenge); Roller v. Gunn, 107 F.3d 227, 231-34 (4th Cir. 1997) (upholding provision against access to 

courts and equal protection challenges); Hampton v. Hobbs, 106 F.3d 1281, 1284-89 (6th Cir. 1997) (upholding 

provision against access to courts, First Amendment, equal protection, due process, and double jeopardy challenges).  
444

 U.S.C. § 1915(b)(1) states: 

The court shall assess and, when funds exist, collect, as a partial payment of any court fees required by law, 

an initial partial filing fee of 20 percent of the greater of: 

(A) the average monthly deposits to the prisonerôs account; or 

(B) the average monthly balance in the prisonerôs account for the 6-month period 

immediately preceding the filing of the complaint or notice of appeal. 
445

 28 U.S.C. § 1915(b)(2) states: 

After payment of the initial partial filing fee, the prisoner shall be required to make monthly payments of   

20 percent of the preceding monthôs income credited to the prisonerôs account.  The agency having custody 
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Prisoners seeking IFP status must submit certified statements of their prison accounts for the 

preceding six months.
446

 Prisoners granted IFP status will pay the entire filing fee for complaints 

or appeals, currently $350 for filing a federal court civil complaint
447

 and $455 for filing an 

appeal.
448

   This procedure is complicated because it requires the prison or another like facility to 

cooperate administratively in the process by which the courts assess the statutory fee.  However, 

the courts can require the prison administration to provide the necessary information.
449

 

 

An inmateôs case will not be dismissed if funds do not exist to pay the initial fee.  The PLRA 

states that prisoners shall not be barred from bringing suit or appealing a judgment simply 

because they cannot pay; instead, the initial fee will be collected ñwhen funds exist.ò
450

  This 

provision applies only to civil actions.  Habeas corpus petitions and other post-judgment 

proceedings challenging sentences or convictions are generally not considered civil actions under 

the PLRA.
451

  After a prisonerôs release, the majority rule is that the former prisoner may 

proceed IFP after satisfying the poverty conditions applicable for non-prisoners.
452

 

 

If the court assesses costs against a prisoner filing a civil suit, such costs are to be collected in the 

same manner that the initial filing fees are collected.
453

  A court can, however, exercise its 

discretion not to award costs against a prisoner plaintiff.
454

 

 

 2.  Screening Provisions (42 U.S.C. § 1997e(c)(1)) 

 

Under the PLRA, a federal court must screen all suits by prisoners against government officials 

and all IFP cases at the outset of litigation.  Federal courts are required to dismiss sua sponte (of 

their own accord without a motion by either party) cases that are frivolous or malicious, that fail 

to state a claim on which relief may be granted, or that seek damages from a defendant who is 

                                                                                                                                                             
of the prisoner shall forward payments from the prisonerôs account to the clerk of the court each time the 

amount in the account exceeds $10 until the filing fees are paid.     
446

 28 U.S.C. § 1915(a)(2). 
447

 28 U.S.C. § 1914(a).  Note the filing fee for an application for a writ of habeas corpus is $5.  Id. 
448

 28 U.S.C. § 1913; 28 U.S.C. § 1917 (2010). 
449

 See, e.g., Hall v. Stone, 170 F.3d 706 (7th Cir. 1999) (holding warden in contempt for failure to forward fees 

from prisonerôs account). 
450

 28 U.S.C. § 1915(b)(1), (4). 
451

 See, e.g., Webber v. U.S. Parole Commôn, 124 F. Appôx 834, 835 (5th Cir. 2006) (citing Davis v. Fechtel, 150 

F.3d 486, 488-90 (5th Cir. 1998)); ); OôBrien v. Moore, 395 F.3d 499, 506 (4th Cir. 2005) (citing Smith v. 

Angelone, 111 F.3d 1131 (4th Cir. 1997)); Martin v. Bissonette, 118 F.3d 871 (1st Cir. 1997.  These provisions of 

the PLRA do not apply to INS detainees either, as they are not ñprisonersò within the meaning of Ä 1915(a)(2).  Ojo 

v. INS, 106 F.3d 680 (5th Cir. 1997).    
452

 See, e.g., DeBlasio v. Gilmore, 315 F.3d 396 (4th Cir. 2003); In re Smith, 114 F.3d 1247 (D.C. Cir. 1997); In re 

Prison Litig. Reform Act, 105 F.3d 1131 (6th Cir. 1997); McGann v. Commôr, Soc. Sec. Admin., 96 F.3d 28 (2nd 

Cir. 1996).  But see Farley v. Simpson, 178 F. Appôx 340, 341 n.1 (5th Cir. 2006) (citing Gay v. Texas Depôt of 

Corr., 117 F.3d 240 (5th Cir. 1997)) (holding that, despite prisonerôs release after filing notice of appeal, he 

remained subject to PLRA filing fee requirements); Robbins v. Switzer, 104 F.3d 895 (7th Cir. 1997) (same). 
453

 28 U.S.C. § 1915(f)(2). 
454

 See, e.g., Feliciano v. Selsky, 205 F.3d 568 (2nd Cir. 2000); but see Skinner v. Govorchin, 463 F.3d 518, 522 

(6th Cir. 2006) (ñWe are not prepared to follow Skinner, accompanied by Feliciano, down this road.ò). 




































































































































































