ALASKA PRI SONERSO RI GH

ACLU of Alaska
P.O. Box 201844
Anchorage, AK 99520
907-646-8612
www.akclu.org

“YAACLU

AMERICAN CIVIL LIBERTIES UNION

FOUNDATION

of ALASKA


http://www.akclu.org/

PREFACE

The purpose of this guide is to allow for a clear understandipgrof soner s6 ri ghts |
and to provide a comprehensive resource for advocates or prisoners seeking to challenge
conditions of confinement or enforce constitutional rights.

This guide is divided into three parts. Part | examines the currenbstatep r i soner s6 r i g
Alaska, specifically focusing on ten prominent constitutional rights. Part Il summarizes the

Federal Prison Litigation Reform Act and the Alaska Prison Litigation Reform Act. Part Il

provides an overview of some of the majdaska Department of Corrections policies and
procedures that implicate prisonerso6 rights,
and prisoner discipline system.

The Al aska Prisonersbo Rights Gui de I S an
complicated field of prison law in Alaska. The guide was developed for

educational purposes. This guide is only updated periodically and may not

reflect recent changes in the law.

This guide does not cover every area of law which might be needed to
prosecute a claim. Every legal claim is different, so no guide can substitute
for the expertise of a knowledgeable attorney. If you believe yomay have a
claim, consult an attorney. It is important to understand that you may lose
your right to pursue a claim if you do not file a lawsuit or administrative
complaint before certain deadlines. Therefore, it is important that you seek
advice from a lwyer licensed to practice in the State of Alaska if you have
any questions about filing deadlines or about your legal circumstances
generally. You may also wish to contact these organizations to see if one of
them they may be able to assist you with youmdividual complaint: the
Alaska Bar Association Lawyer Referral Service §00-770-9999); AlaskaPro
Bono Program (907-529-1360); or Alaska State Ombudsman907-269-5290).

Note: Th e Al as k RighHesrGuideavasdastsigilated by the AGiflAlaska Foundation

in November 2004. Since then, the Alaska Department of Corrections (DOC) has revised certain

of its policies and procedures. You should review these revised policies/procedures and follow

them to the extent they differ from whatisluded in tis Guide. Links to these revisions are

available in the documeniAl aska Pri soner s 6 iRiscelhahesus@ms de Add
and Protocols of the Alaska Department of Correcifonsal so avail able on the
website.

The ACLU éAlaska Foundation is in the process of updating the Guide and will incorporate
these revisions in the new version.
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A. Introduction

Thet er m fAipri sonersd rightso is a broad refereni
to prisoners. This term encompasses an array of privileges for inmates including substantial
protections such as the right to necessary medical care andhithtraccess the courts, but it

also covers the requirements of prison officials to maintain the health and safety of inmates and

to provide certain basic amenities like personal hygiene items and exercise areas.

Both the United States Constitution ahd Alaska Constitution provide protections for the

rights of prisoners. Perhaps the mostwelh o wn pri sonersdé right i s th
and unusual punishmento found in the Eighth A
Amendmentstae s : AExcessive bail shall not be requ
and unusual purfiThlemdértrsiei nfalnidctuemdisamal 6 cl ause
excessive force from prison officials, mandates safe conditions of confinemeng, the source

of an i nmateds right to adequate medical care

safeguards for inmates, including the right of access to the courts and protection from retaliation
against prison officials for reporting complts and grievances. Additionally, the Fifth and

Fourteenth Amendments both require government officials to provide due process of law before
depriving any inmate %0f fdlife, liberty, or pr

The Alaska Constitution provides the same protectionprisoners as its federal counterpart,
including a prohibition against cruel and unusual punishment and provisions for due process of
law and the right to necessary medical ¢aRut, it also provides that criminal administration in
Alaska values the pitiple of rehabilitation of the inmate for a crisfree return to society.

Thus, inmates in Alaska are afforded an additional level of privileges, as the Alaska Supreme
Court has repeatedly held that inmates in Alaska have a constitutional right toatédarand

'The word fiprisonero is not always the most accurate te
instance, it does not technically cover pretrial detainees (people who havehbeged with, but not yet convicted
of, crimes and are awaiting trial), people who have been civilly committed, immigration detainees, and juvenile
det ai nees. The term Ainmated is more oftetherused to r el
detention centers.

The State of Al aska defines fiprisonerodo as a fiperson

AS 33.30.901(12) . Anofficial detentiond means MfAcust o
restraint under an order of a court in a criminal or juvenile proceeding, other than an order of conditional bail
release. o AS 11.81.900 (39). As a result, the terms pl

memorandum to refer to all pdegmprisoned in jails, prisons, detention centers, work camps, and other
correctional centers. There are, however, some important differences between the rights of detainees and
incarcerated persons serving criminal sentences. While the terms inmhgesaner will be used to discuss the law
as it applies to both detainees and convicted inmates, important distinctions will be noted.
2U.S. @NsT. amend. VIII.
% The Fifth Amendment applies to the Federal Government while the Fourteenth appliesandstatal
governments. The Fourteenth Amendment also fAincorpor af
means that the first ten amendments apply to state and local governments as well as the Federal Government.
Robinson v. California370 US. 660, 66657 (1962).
‘S‘ALASKA CONST. Art. |, §12.

Id.
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rehabilitation® This also signifies that the state is cognizant of the fact that incarceration is not
intended merely for punishment but also to provide the tools for an inmate to be effectively
reintroduced to society.

Menti oni nagr ifigolrti ssco neefrtsedbn st irs up debat e. The
with respect to prison issues. Many believe that prisoners should have very limited rights and

that the rights that inmates do have go too far. The common argument is thatpnsbthat

bad inmates are served food every day, can earn a GED or receive other educational and
vocational training, and, in some instances, can watch television or listen to the radio. This view

is completely without merit. Granted, for a very drpakcentage of convicted inmates, a prison
termmightrepresent a lifestyle improvement, but what the public fails to consider is that the

United States Constitution does not get checked at the jailhouse door. When an inmate hands

over personal possess®to be stored while a prison term is served, the Bill of Rights is not

included.

This is not to say that prisoners should have all of the rights afforded the rest of society.

Prisoners should definitely be punished and deprived of certain libertisen Brnot meant to

be pleasant, and restitution is one of the goals of criminal administration in Alaska. But,

prisoners should still be able to observe religious practices, get exercise, send and receive letters,
and have access to adequate medical. cAdditionally, in a state with such a diverse cultural
population, Native traditions and customs should not be stifled through incarceration. Most
importantly, the protections the rest of society are afforded against unfair treatment by the
governmentsuch as equal protection and due process, should unequivocally apply to individuals
who live every moment of their lives under government watch.

As with other controversi al i ssues that the A
rights advaacy focuses on the constitutional principles at stake, not necessarily on the
individuals asserting those rights. However, there are plenty of egregious cases on record where
it is nearly impossible to not consider the affected individual. Yettheogbal pr i soner s 6
advocacy is not to make for a cushy sentence for a convicted criminal. Rather, the goal is to
enforce the rights that all prisoners are entitled to under the laws of this country and to ensure
that those rights are enforced equallyanelless of race, sex, religion, or any other classification.

The specific rights of prisoners in Alaska covered in this guide include:

the right to rehabilitation;

the right to receive adequate medical care;

the right of access to the courts;

the rightto be free from retaliation from prison officials for the voicing of complaints or
grievances;

the right to the civil liberties;

the right to equal protection;

the right to due process;

the right to be free from excessive force by prison officials;

the right to be free from assault by other inmates; and

rwn R

©oNOO

® Brandon v. State938 P.2d 1029, 1032 (Alaska 199Abraham v. State585 P. 2d 526, 5383 (Alaska 1978).
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10.the right to humane conditions of confinement.
B . Prisonersd Rights in Al aska
1. Right to Rehabilitation

Prisoners in Alaska have a fundamental right to rehabilitation under the Alaska state
constitution’ The Al aska Constitution states, in pert.
based upon the following: the need for protecting the publmpaanity condemnation of the

offender, the rights of victims of crimes, restitution of the offender, and the principle of

refor MdtRiedm.ranati ondo means doing something fAto
criminal member of society. o

The Alasla Supreme Court has affirmed that rehabilitation is an enforceable constitutional
interest designed to rehabilitate the inmate with thegead being a criméree return to
society’® Inmates, therefore, have a liberty interest in rehabilitation progaachany denial of
access to such programs must meet due process requiréments.

The Alaska Department of Corrections (DOC) has enacted a comprehensive policy that governs
the removal of a prisoner from a rehabilitation progtfarthis policy includes guielines that

satisfy the requirements of due process before a prisoner is removed from a rehabilitative
program. DOC will provide notice to a prisoner of its intent to remove the prisoner from a
program covered by this policy and will give the prisoneoportunity to present objections to

the proposed removal before the removal takes €effect.

In accordance with its constitutional mandate, the Alaska legislature has instructed DOC to offer
programs for prisoners that are designed to create or impoowpational skills, enhance
educational qualifications, and otherwise provide for the rehabilitation and reformation of
prisoners, facilitating their reintegration into soci€tyDOC provides the following:

" Brandon 938 P.2d at 1032 (citingbraham 585 P. 2d at, 5333).

8 ALASKA CONST. Art. |, §12.

° Abraham 585 P.2d at 531.

%1 Brandon the inmate asserted the Department of Corrections erred in determining that his rehabilitation would
not be substantially impaired by transferring him to a private prison in Arizona. 938 P.2d ati®22aska

Statutes and the Alaska Administrative Code both echo the requirement that a prisoner may only be transferred out

of state upon a determination that Arehabilitation of 1
22 Alaska Adninistrative Code (AAC) 05.252. THerandoncourt recognized that visitation is important to
rehabilitation and stated specifically that #@A[n]o singl

objective of a crimdree returnto socigt t h a n M.i VBhiletthe oogrt da acknowledge that visitation
privileges are a component of the constitutional right to rehabilitation, the Court did not define their required scope
or the permissible limits on their exercige.
! Seeinfra Pat 1.B.7.
2DOC Policy # 808.04, Removal From Rehabilitation Programs.
13 The policy is based on the requirementgefguson v. Stat®16 P.2d 134 (Alaska 1991).
1 The full text AS 33.30.011(3) states:
Under Alaska Statutory law, the Commissioner @&f Brepartment of Corrections
(ACommi ssioner o) is required to establish progr ams
are designed to:
A. protect the public and the victims of crimes committed by prisoners;

Al aska Pr i s on kastéidatdRiNavéntber 20641 i d e 9



« Prisoner Work Programs. Prisoner employmewblves routine maintenance and
support services for a facilityds operatio
service projects such as forest fire prevention and control and forest and watershed
enhancement; recreational area developmentl@adiup, construction and maintenance
of trails and campsites, fish and game enhancement projects, highway cleanup, and litter
collection; renovation, repair, or alteration of existing correctional facilities; and other
work within Alaska Correctional Indiries™

« Academic and Vocational Programs. These programs include Adult Basic Education
(ABE); General Equivalency Degree (GED); and P®stondary Educatiof.

. Life Skills Programs including Health and Safety (programs such as anger and stress
managemen CPR/First Aid, personal hygiene, and decision making); Communications
(programs in interpersonal relationships, parenting, assertiveness, and values
clarification); Cultural Activities (programs in cressltural communications, Native
languages, and ttural awareness events and activities); andFkease/Pre
Employment Preparation (programs in career planning, budgeting and money
management, consumer education;gekking skills, and resume writin).

. Courtordered treatment programs including séender treatment, substance abuse
treatment, mental health treatment, anger management, and batterers treatment
programs-®
2. Medical Care

a. Introduction
The Eighth Amendmnt to the United States Constitution obligates prison officials to provide

prisoners with adequate medical citevlany people wonder why this is so. That is, why do
inmates have a constitutional right to medical care when no one else does? Thesahawer i

maintain health;
create or improve ocpational skills;
enhance educational qualifications;
support courbrdered restitution; and
otherwise provide for the rehabilitation and reformation of prisoners, facilitating their reintegration
into society.
AS 33.30.011(3)(AF)
5DOC Policy # 812.01Prisoner Employment
ij DOC Policy # 813.01, Academic and Vocational Education
Id.
8DOC Policy # 811.16, Coufdrdered Treatment.
19 Estelle v. Gamble428 U.S. 97, 103 (1976). The Due Process Clause (of the Fifth Amendment for federal inmates
and the Fodeenth Amendment for state and local inmates) gives this right to pretrial detainees. Courts generally
treat medical care claims the same whether they are brought by convicted inmates of pretrial d2taimees.
Harris 240 F.3d 383, 388 n.6 (4th C&001). This principle applies to both government employees and private
medical staff under contract with the governm#&iest v. Atking 487 U.S. 42, 558 (1988)Richardson v.
McKnight, 521 U.S. 399 (1997).

nmoow
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when an individual is imprisoned, that person cannot, on his or her own, go to a doctor, medical
clinic, or hospital, buy medicine at a pharmacy, or do everything needed to avoid getting sick in

the first place like eating well and exercisfiigThus, because inmates lose their own ability to

obtain medical care, the Supreme Court has recognized that prison officials have a duty to
provide medical car e: Anlt i s but just that t

cannot by reason ofttke pr i vati on of hi s |l iberty, care for

This same principle is adhered to in Alaska. The Alaska Supreme Court has repeatedly
recognized an inmateods c% The statetalscoivesinmdtesa i ght t
statutory duty to provideatessary medical cafeAl askads | egi sl ature has
prisoner has the right to receive necessary medical services, including psychiatric care, when
confined®* Pursuant to statutory provisions, the Department of Corrections must provide

necessary medical services for prisoners in correctional facilities or who are committed by a

court to the custody of the commissioner. This duty includes examinations for communicable

and infectious diseases, as well as psychological or psychiatric treaifnagpitysician of other

health care provider, exercising ordinary skill and care at the time of observation, concludes that

a prisoner exhibits symptoms of a serious disease or injury that is curable or may be substantially
alleviated and that the pot@ltfor harm to the prisoner by reason of delay or denial of care is
substantiaf®

b. When the Right to Medical Care Applies

The constitutional right to medical care does not mean trsr@is have unfettered, failne

access to medical care facilities or the ability to receive treatment for any and every ailment;

i nmates do not have a ri ght®® Ratherffheb.§ual i fied a
Constitution gives inmates a righttteatment only for medical needs that seeious®’ and the

Alaska Supreme Court has held that an inmate only has the right to neeeessarynedical

services while confinetf

These terms are not mutually exclusive; they can be used interchandgéahlybe argued that
the only difference is a matter of semardias serious medical need identifies the need on the

2 Toone, Robert E.,BOTECTINGY OUR HEALTH AND SAFETY: A LITIGATION GUIDE FOR INMATES at 72 (2002)

[hereinafterToong.

“lEstelleat 104 . The Court further wrote that the fAdenial ¢
one suggests woul d s erld at97aThiy mepans that Heaig of medical qgane may ot l,e. 0

used as a means of saving money or for punishment.

2Goodlataw v. State, Depoa9&®fP.Hedl 119 G,ndlISOXi(@Al Sseka sl 9
prisoners clearly have a constitutionalrigho have t hei r rB@tdv. bisel924fP@dkloXl, 1086t . 0 ) ;
(Alaska App. 1996) (citindRust v. State582 P.2d 134 (Alaska 1978) andBarbera v. Staj®98 P.2d 947 (Alaska

1979) as #dfclearly hold[i ng] ttolmadicé eare pmd tosebabitatvehas a con s
t r eat nvathidv. SalseR42 P.2d 1117, 1126 (Alaska 1997) (acknowledging constitutional right to medical

care undeEstelld.

% Hinsberger v. Staté3 P.3d 568, 571 (Alaska 2002)S 33.30.011.

4 Rust 582 P2d at 134modified on other ground&ust v. State584 P.2d 38 (Alaska 1978).

* AS 33.30.011.

% Hudson v. McMillan 503 U.S. 1, 9 (1992).

2" Estelle v. Gamble429 U.S. 97, 104 (1976).

8 Rust 582 P.2d at 143.
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part of the inmate while a medically necessary service is what the state would provide in
response to a serious medical need.

c. Serpbus Medical Needs

Many medi cal conditions endangegAIRS, hemttis on 6 s |
B, hepatitis C, tuberculosis, cancer, broken bones, and open, infected wounds. But, a medical
condition does not have to be ?ThefUs. Sugteme at eni n
Court has not yet defined the term Aserious m
established definitions for the term:

.fN0One that has physcianad mmandpting tseatmenttmryoneathat is so
obvious that even a | ay person would easi/|
atterftion. o

« NTA Oserious

medi cal need exists if t he
significantinjuy o r fli

0
6unnecessary antd wanton in
. Medical conditions that fall well short of IH#areatening can nevertheless constitute

iserious medical needs, o if they result ir

. The Eighth Amendment can be violated wheltufa to treat a prisoner results in pain,
even if it does not result ¥in a worsening
.Factors that should guide the analysis 1inc

reasonable doctor or patient would perceive the med@szd in question as important
and worthy of comment or treatment; (2) whether the medical condition significantly
affects daily activities, and (%) the exi s

d. Necessary Medical Services

2 Guitierrez v. Petersi11 F.3d 1364, 137(th Cir. 1997)Ellis v. Butler, 890 F.2d 1001, 1003 n.1 (8th Cir. 1989);
Washington v. DuggeB60 F.2d 1018, 1021 (11th Cir., 1988).

UHill v. DeKal b R6RB3IN176 D187 (Hth Die 1994) (dternal quotation marks, citation

omitted)

$carnellv.Grimm 872 F. Supp. 746appresasl (dD.s nHaswsae div4iF.6H 9pdadr)t,, af f
(9th Cir. 1996).

%2 Brock v. Wright 315 F.3d 158, 1684 (2d Cir. 2003) (painful keloidsElement v. GomeZ298 F.3d 898 (9th

Cir. 2002) (&fects of pepper spray on bystandegl)is v. Butler, 890 F.2d 1001, 1003 (8th Cir. 1989) (swollen,

painful knee)Pulliam v. Shelby County002 F. Supp. 797, 8e02 (W.D. Tenn. 1995) (denial of dilantin prescribed

for seizure disorderChaney v. Chicam 901 F. Supp. 266, 270 (N.D. Ill. 1995) (pasirgical care of foot);

Bouchard v. Magnussoiil5 F. Supp. 1146, 1148 (D. Me. 1989) (persistent back [@mllwood v. Renfro708

F. Supp. 182, 187 (N.D. Ill. 1989) (cut lidenderson v. Harrj$672 F.Supp. 1054, 1059 (N.D. Ill. 1987)

(hemorrhoids)Case v. Bixler518 F. Supp. 1277, 1280 (S.D. Ohio 1981) (boil).

%3 Boretti v. Wiscomb 930 F.2d 1150, 1154 (6th Cir. 1991) (denial of dressing and pain medication for wound);

Elis, 890 F. 2d titure fo@diver pdimmedicatodiashington v. DuggeiB60 F.2d 1018, 1021

(11th Cir. 1988) (deni al of treatments t hHhG v.dacand d fel i |
786 F.2d 1080, 1083, 1086 (11th Cir. 1986) (denial edlical care for injured shoulder was unconstitutional,

although no permanent injury resulted).

3 Brock, 315 F.3d at 162 (internal quotation marks omitted).
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The Alaska Supreme Court has held that an inmate has the right to receive necessary medical
services, including psychiatric care, while confifded he court wrote that A[
one of medical necessityandsot mpl y t hat which may b% conside
Pursuant to the provisions of AS 33.30.011, a prisoner in the custody of the Department of
Corrections has the right to receive medical treatment if a health care provider, exercising

ordinary skilland care at the time of observation, concludes with reasonable medical certainty

(1) that the prisoner's symptoms evidence a serious disease or injury; (2) that such disease or

injury is curable or may be substantially alleviated; and (3) that the pétentrearm to the

prisoner by reason of delay or denial of care would be substihtial.

the Al aska DOC does
ns deemedktalljf medi cal |
at i s determined by

I n its interna
provides care
necessary care

I policies,

for conditio

O as care th

. consistent with the standards of care of the Department of Corrections,

- ordered by an authorized healthcare provider,

. required to prevent further deterioration intheibnea6 s heal t h resul ti
permanent functional impairment if not rendered during the time of incarceration
or necessary to relieve unmanageable pain,

. not considered experimental or adequately supported by medical evidence to
demonstrate efficacy, and

- not adninistered solely for the convenience of the inmate or the health care
practitioner’®

e. Legal Standard for Proving a Violation of the Right to Medical Care

Identifying a serious medical need (or a medically necessary service) is the first step. However,
prison officials only violate the Constitution when they act wlighiberate indifferencéo an

i nmateds serious medicalsnekdsint é@&Del obefiat @&t
requirement that inmates must show any time they bring a claim for inadequate medital care.

AfiDel i berate indifference to serious medical n
wanton inflicrtiimed odfy ptai en 6E¥pgtotsit Amendment . o

In Farmer v. Brennaft. the Supreme Court held that an official acts with deliberate indifference
when he or she Aknows t hat i nmates face a sub

% Rust v. State582 P.2d 134, 143 (Alaska 1978).
23 Id. at 142 (citingBowring v. Godwin 551 F.2044, 4748 (4th Cir. 1977)).

Id.
¥ These guidelines are explained in the Prisoner Health Plan, DOC Policy # 807.02 Attachment A: Prisoner Health
Plan, V 3.1, June 26, 2002, § VI, Definitions of Medical Terminology and Provided Services.
% Deliberate ndifference of prison officials is required for any Eighth Amendment health and safety claim. This
includes failureto-protect claims, claims challenging inhumane conditions of confinement, and claims challenging
inadequate medical care.
“OEstelle v. Gamle, 429 U.S. 97, 104 (1976).
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risk by failingtotakeremonab | e me a s tf Tebe detiberatelyhinditferent,ian . o
official must therefore both (Knowabout a risk to an inmate and ¢ajl to respond reasonably
to that risk. If an official does not know about a risk, he has no constitutionabdadty. t Alaska
has adopted this same stand&rd.

In Farmer the Court emphasized that deliberate indifference is a subjective, rather than an
objective, requirement. This means that it i
knowno atioowul ar pairsk or that a fAreasonabl e pel
Instead, an inmate must show that the official in questidunally knewabout the risk?

However, the fact that the | ack of ¢&are or <co
documented, or expressly notedo by official
in question actually knew about the rf§kUnder theFarmertest, a prison official can argue that
even though he knew about a particular problem dattikty, he still did not know that it had
resulted in a substantial risk of serious harm to inmates official is only deliberately

indifferent if he makes the connection in his mind between a problematic condition and the
resul ting realhlorsafey® This inehatshe Goutt meant when it wrote that an

of ficial Amust both be aware of facts from wh
risk of serious harm existé&, and he must al so

(7]

Once an official haactual knowledge of a substantial risk of serious harm, he or she must

respond reasonably o i t . I n deciding whether an offici
likely look to whether the official made a gotalth effort to investigate the pradsh and then

fix it.*® In the medical care context, this means that an inmate should be promptly examined by
gualified medical personnel, prescribed or ordered the necessary treatment, administered the
treatment properly, and then provided follow treatmat as necessafy.

It is important to note that deliberate indifference does not require a showing that an official

intended to hurt an inmate or make an inmate suffer, yet it does require more than a showing of

mere negligenc® The deliberate indifferene r equi rement Ais satisfie
acts or omissions for the very purpose of causing harm or with knowledge that harm will
restdlAn. onmate fineed not show that a prison of
harm would actuallypefall an inmate; it is enough that the official acted or failed to act despite

his knowledge of a s u b &hisastte diffetence betsvéen deliberatee r i o u
indifference and the malicious and sadistic intent requirement for excézsgelaims’

“I Farmer v. Brenngrb11 U.S. 825 (1997).

42 1d. at 847.

“Goodl ataw v. State, De,s9P.201190,HE2a (Alaskal1888)d Soci al Ser vs.
4 Toone,supranote 29, at 44.

S Farmer511 U.S. at 842.

“|d. at 837.

471d.

“8Vance v. Peter®7 F.3d 987, 993 (7th Cir. 1996).
9 Toone,supranote 29, at 72.

0 |d. at 44.

L Farmer v. Brennar§11 U.S. 825, 835 (1994).
2|d. at 842.

3 Seeinfra, Part 1.B.9
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Negligence is not enough to satisfy a showing of deliberate indifference. The Supreme Court has
been very clear on this point: del i berate in
negl i §endinEstele v. Gamblé®the Court hil that deliberate indifference to serious
medica5I6needs of prisoners does not result whenever a doctor negligently diagnoses or treats an
inmate:

To summari ze, Afdel i berate indifferenced in th
thatprisond6 f i ci al s knew of and disregarded a subst
health>” This concept is the key to any medical care claim under the Eighth Amendment.

f. Special Medical Needs

Inmaes also have certain rights with respect to-pelstase treatment and special medical needs
including (1) disabled inmates, (2) mental health services, (3) pregnancy, childbirth and abortion,
and (4) drug and alcohol withdrawal.

1. Disabled Inmates

Inmates with physical disabilities are entitled to certain accommodations under both the
Constitution and the Americans with Disabilities Act (ADR)Living conditions that suffice for
nondisabled inmates may leenstitutionally inadequate for disabled inmates. The Eighth
Amendment requires that inmates who cannot move around easily must be assisted and/or
provided the means to use the toilet, take baths or showers, eat meals, and perform personal
hygiene®® Similarly, inmates who are hearifigipaired (partly or wholly deaf) or visien

impaired (partly or wholly blind) have a right to aids or assistance for their disalSflititse

Eighth Amendment also prohibits prison officials from requiring an inmate to perfork that

is beyond his strength, dangerous to his health, or unusually pdinful.

Disabled inmates also have significant rights under the ADA. The Supreme Court has held that
the ADA applies to jails and prisons and therefore prohibits prison offfotatsdiscriminating
against inmates with disabiliti&$.Officials must provide disabled inmates with an equal
opportunity to benefit from all prison activities, programs, and services, and must make

> Farmey 511 U.S. at 836.

%5429 U.S. 97 (1976).

*°|d. at 106.

" Farmer511 U.S. at 837,

%42 U.S.C. §8 1210ét seq.

%9 Frost v. Agnos152 F.3d 1124, 1129 (9th Cir. 1998) (alleged confinement of inmate on crutches in unit with
slippery floors and inadequate shower facilities would violate Constitutanjish v. dhnson 800 F.2d 600, 605
(6th Cir. 1986) (violation of Eighth Amendment to force paraplegic inmates to sit in own waste for extended periods
of time); Cummings v. Rober{$28 F.2d 1065, 1068 (8th Cir. 1980) (alleged refusal of prison officials to clean
inmate or provide wheelchair when bedridden with back injury, forcing him to crawl across floor, stated Eighth
Amendment claim).

%0 Ruiz v. Estelle 503 F. Supp 1265, 1340 (S.D. Tex. 1980) (sight and hearing aids constitutionally requiretd)p d
in part, vacated in part on other ground§79 F.2d 1115 (5th Cir. 1982).

61 Sanchez v. Taggart44 F.3d 1154, 1156 (8th Cir. 1998).

“Pennsylvania, DepbptU.So206(1088).r. v. Yeskey
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Areasonabl e modi fi cat i omdscrimwdtianruelesndeingsswad v t o
fundamentally change the activity, program, or service being pro¥ided.

To state a prima facie claim under the ADA, a plaintiff must show: (1) that he is a person with a
disability as defined by the statute; (2)ib®therwise qualified for the benefit in question; and

(3) he was excluded from the benefit due to discrimin&fionmates can also file complaints

with the U.S. Department of Justice, which is responsible for investigating alleged ADA
violations by sate and local governmerfts.

2. Drug and Alcohol Withdrawal

Some inmates are addicted to drugs or alcohol when they arrive at prison. And, despite the fact
that drug abuse remains a major problerthivithe prison system, most dragdicted inmates

are i mmediately cut off and forced to go fAcol
resulting withdrawal can have serious, painful medical effects, subélisam tremengDTs).*®

Inmates have eonstitutional right to be treated for the effects of drug and alcohol withdrawal as

it amounts to a serious medical né&d.

While the U.S. Constitution does not require prisons to provide rehabilitation programs for
inmates recovering from drug andatiol dependenc$f the Alaska Supreme Court has held that
Al pl]risoners have an enforceable interésting

3. Pregnancy, Childbirth, and Abortion™

Pregnancy and childbirth are complicated matters and become even more so when a pregnant
woman is incarcerated. As such, a number of serious medical needs arise when a female inmate
is pregnant, including prenatal care, the need for an abortiothameed for medical assistance
during delivery.

Prenatal care should include regular visits to health care personnel trained in obstetrical care,
and, because a woman typically gains anywhere from 25 to 40 pounds during pregnancy, jails
and prisons shdd provide pregnant inmates with extra food and vitariin&n inmate who is

in labor should be allowed to have the delivery take place in a quiet, private area and the woman
should not be shackl€d.Most jails and prisons, including those in Alaska, doailow inmates

to keep their babies with them after birth.

d.
442 U.S.C. § 1213#t seq.
%5 Complaints should be sent to Digdip Rights Section, Civil Rights Division, U.S. Department of Justice, P.O.
Box 66738, Washington, D.C. 2008538. Complaints must be filed within 180 days of the alleged discrimination.
% Toone,supranote 29, at 90.
%7 Lancaster v. Monroe Count§16F.3d 1419, 14226 (11th Cir. 1997) (acute alcohol withdrawal syndrome
suffered by chronic alcoholic is serious medical need).
% Smith v. Schnecklot414 F.2d 680 (9th Cir. 1969).
®Ferguson v. St 816 R2d 130, d30¢Aaskafo91Cor r .
O Information from the ACLU Reproductive Freedom Project was used in this section.
Z Toone,supranote 29, at 98.
Id.
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The Alaska DOC provides maternity care for pregnant inmates through access to comprehensive
obstetrical care during incarceratibhSuch care will be arranged with an obstetrician when
pregnacy is confirmed by a urine or blood pregnancy fégerenatal visits are performed

during the first 28 weeks of pregnancy, then more frequently as medically indicated until
delivery® Prenatal counseling and education will also be offered to all pregmaates’®

The DOC provides the following obstetrical care:

. pregnancy testing

. routine prenatal care

« highrisk prenatal care

. vaginal or cesarean delivery

« postpartum care and folloup

. family planning and birth control counseling prior to parole orldisge’’

The following services are not provided by DOC:

. procedures intended solely for the determination of the sex of the fetus

. hospital and medical expenses of the newborn

. autopsy or funeral/burial expenses resulting from death of the fetus

. nontherapeatic sterilizations, including hysterectomies for sterilization purposes
.« nontherapeutic abortion¥.

While the inmate is hospitalized after delivery, physical contact with the newborn may be
restricted, in whole or in paft. Upon discharge from the hosalj inmates will not be permitted
to bring their baby back to the correctional facility. Each inmate is required, with staff
assistance, to arrange for the custody of the child prior to delivery.

Visitation with the newborn child will be in accordangigh DOC Policy # 808.06,
Requirements Relating to Female Prisoners, Section D(1):

A prisoner whose child is under 12 months
and contingent upon the factors listed below, visit with her child for up b leayrs per

day. This visitation is a privilege and the Superintendent or designee may terminate

some or all of it. Visitation must comply with the following:

a. The prisonerd6s sentence, classification
visitation. Ordinarily, the visitation is limited to program facilities and does not
apply to pretrial facilities.

*DOC Policy # 807.02 Attachment A: Prisoner Health Plan, V 3.1, June 26, 2002, § VII(l), Maternity Services.
“1d.
7SG
76 G
77 G
78@
79 M
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b. An adult family member, foster parent, or guardian must bring the child to the
facility.
c. The infant and accompanying child care paraphernalia musttpasgh an
incoming and outgoing security screening approved by the Superintendent.
d The facilityds visiting ar-sugervisedshid be ab
care.
e. The visit must take place in the contact visiting area, but an adult family member
or guardian need not be present.
f. An adult family member, foster parent, or guardian must return the child to care
outside the institution after the visit.

Regarding abortion, a woman has a constitutional right to terminate her pregnancy in its early
stages Being in prison or jail does not mean an inmate loses her right to obtain a safe and legal
abortion. It is therefore unconstitutional for prison officials to deny an inmate appropriate
abortion servicef’

An inmateds const i platedif sheiatbld that shehnust gedarceurt bréer n g v
before getting an abortion, pay for the abortion out of her own pocket, pay for the costs of the jail
transporting her to a clinic or hospital to have an abortion, or she is otherwise told that she

canrot obtain an abortion while she is incarcerated.

If an inmate is experiencing any of the above, she should:
l.determine i f it is one particular nurse or

she should ask other medical staff or officialédp out;
2. document her requests, both by making them in writing and by keeping a list of the

people sheds spoken to when, what response
made written requests;

3.file an Aadmini str at ieneequestformediaahasastancex 8 we |l |
officials refuse to give her the forms she needs to do this, write letters making the
requests; make these requests even if they

keep track of them

If an inmate is thinkingf having an abortion, the prison or jail should help get her counselling
to understand all of her options. If a woman has already decided to have an abortion, it is
important to act quickly. While abortions are extremely safe medical procedures,tthentbs
risks associated with the procedure increase with time. In addition, the longer a woman waits,
the harder it may be to find a doctor in her area able to provide the service.

8 Monmouth County Corr. Inst. v. Lanzar@34 F.2d 326, 3489 (3d Cir. 1987)seealsoPlanned Parenthood v.
Casey505 U.S. 833 (1992) (indicating how and when the government may regulate or prevent a woman from
having abortion).
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4. Mental Health

Alaska ppvides mental health and psychiatric services at any time during incarcétatipon
admission to the correctional system, each inmate will receive an initial mental health screening
to determine the presence of any mental health condition. Placermadatdity may depend on
the inmatebés need for further evaluation or t
care required’ Mental health care may include: group or individualized counseling, psychiatric
consultation, prescribing of pshotropic medications, individualized behavior therapy, and case
management and support servides (ob, housing, and discharge plannifig)Additionally,

the Due Process Clause of the Fourteenth Amendment requires states to provide civilly
committedpersons with access to mental health treatment that gives them a realistic opportunity
to be cured and releas&Deliberate indifference to serious mental health needs also violates

the Constitution. Courts use the same standards discussed abovemindetdrether a mental
health need i s fiseriouso or not.

5. Administration of Medication Without Consent

Under the Due Process Cl ause, talgeneradrightsotta fAr i g
have government officials interfere with your body without good re&s@fficials therefore

may not force an inmate to take a drug that is not medically appro@igtai§e an inmate to

test an experimental drug without cong&h However, the Supreme Court has held that a prison

may forcibly treat a seriously mentally ill patient withagmts y c hot r opi ¢ drugs #dif
dangerous to himself or others and®the treatm

6. PostRelease Treatment
Prison officials have a limited duty to provide inmates with care after the inmate has been

released from incarceration. The Constitution gives inmates a right to medical care because
inmateshave been stripped of their ability to care for themselves; inmates do not automatically

regain this ability i mmediately upon release.
prison is often in no position to immediately find the alternatneglical attention that he
nee®fo0d this reason, the Ninth Circuit has he

outgoing prisoner who is receiving and continues to require medication with a supply sufficient

to ensure that he has that medicationlakike during the period of time reasonably necessary to
permit him to consul t a® d@hiscutingisespeniallyimportasti n a n
for inmates who are receiving treatment for chronic conditions.

8 AS 33.30.011(B)DOC Policy # 807.02 Attachment A: Prisoner Health Plan, V 3.1, June 26, 2002, § VII(B),
Mental Health & Psychiatric Services.

9.

83 G

8 Toone,supranote 29, at 100 (citin§harp v. Westor233 F.3d 1166, 1172 (9th Cir. 2000)).

% Albright v. Oliver, 510 U.S. 266, 272 (1994).

8 Toone,supranote 29, at 102 (citindohnson v. Meltzer1 34 F.3d 1393, 13998 (9th Cir. 1998)).

871d. (citing Washington v. Harper494 U.S. 210, 227 (1990)).

8 ugo v. Senkowski114 F. Supp. 2d 111, 1414 (N.D.N.Y. 2000).

8 Wakefield v. Thompsaril77 F.3d 1160, 1164 (9th Cir. 1999).
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g. Prison Medical Care Litigation
1. Introduction

Some medical problems are simply too minor to be the basis of a lawsuit. As one judge has
explained: AA pr i s ondspensedrdmidesafdrthessnifldsbrmindrat r e
aches and pains or a tiny scratch or a mild headache or minor fatigue sorts of ailments for

which many people who are not in prison do not seek medical atténtaoes not by its refusal

violate the Const t u t*i Hpweved, medical problems vary in seriousness from person to

person. For instance, in most situations, the common cold does not cause significant injury. In
fact, one court has ruled that the eda@mmon col
n e et Buf) this ruling would not apply to someone who has limited resistance to infection

because of an immunodeficiency disease. For such a person, a case of the common cold might
severely affect her health and would likely amount to a senmgical need.

Additionally, courts have recognized that prisons must have health care systems in place that can
address prison health issues as they arise and have established some elements of an adequate
prison health care system:

The Eighth Amendm requires that prison officials provide a system of ready access to
adequate medical care. Prison officials show deliberate indifference to serious medical
needs if prisoners are unable to make their medical problems known to the medical staff.
Access tdhe medical staff has no meaning if the medical staff is not competent to deal
with the prisoners' problems. The medical staff must be competent to examine prisoners
and diagnose illnesses. It must be able to treat medical problems or to refer presoners t
others who can. Such referrals may be to other physicians within the prison, or to
physicians or facilities outside the prison if there is reasonably speedy access to these
other physicians or facilities. In keeping with these requirements, the prisirprouvide

an adequate system for responding to emergencies. If outside facilities are too remote or
too inaccessible to handle emergencies promptly and adequately, then the prison must
provide adequate facilities and staff to handle emergencies withgniso®. These
requirements apply to physical, dental and mental h&alth.

The Alaska Department of Corrections has, on paper, established a comprehensive health care
system for inmates that satisfies constitutional requirements. The Alaska DOC prowides f

initial medical screening of inmates, provides regular sick call, has a medical records system in
place, and employs infectious disease control parameters.

2. Establishing Deliberate Indifference

When considering whether or not to litigate a prison medical care issue, it is important to
rememberthatonfidel i berate indifference to serious m

% Toone,supranote 29, at 72 (citinGooper v. Casey97 F.3d 914, 916 (7th Cir. 1996)).
! Gibson v. McKevers631 F.2d 95, 98 (7th Cir. 1980).
92 Hoptowit v. Ray 682 F.2d 1237, 12583 (9th Ci. 1982) (citation omitted).
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Amendment?® This is a difficult standard to meet; mere meblimalpractice does not sufficé.
Additionally, the Supreme Court held that an official acts with deliberate indifference when he or
she Aknows that inmates face a substanti al roi
to take reasonable meas e st 0% Eolbedeliberaiely indifferent, an official must

therefore both (1knowabout a risk to an inmate and {ajl to respond reasonably that risk.

If an official does not know about a risk, he has no constitutional duty to actkaAlas adopted

this same standard.

There are four elements an inmate must show to prove deliberate indifference and succeed on an
inadequate medical care claim:

1. existence of a serious medical need;

2. prison officialds knowledge of need;
3. pr i s o n sfailuré to providd tréatment; and

4. causation and injury.

A. Serious Medical Need

What are fiserious medical needso? As expl ain
specifically def idnedalt hnee etde rom bfuste rtihoeu sComier t h a
Eighth Amendment prohibits the #HuThadefindems ary a
established by various lower courts can be grouped together in two differing definitions:

The first definition, embraced by the First, Third, Eighth, Tenth, and Eleventh Circuits, states

that a medi cal need I s serious when it fAhas b
treatment oréis so obvious that even a | ayper
doctoro6s®attention. o

The second definition, shared by the Second and Ninth Circuits, states that a serious medical
need exists when fAithe failure to treat a pris
injury or the unnecessary and wantarfi | i c t i &°nrhesefcoupisaconsiderthe following

factors, among others, in applying this test:

. the existence of an injury that a reasonable doctor or patient would find important
and worthy of comment or treatment;

9 Estelle v. Gamble429 U.S. 97, 104 (1976).

%1d. at 106.

% Farmer v. Brennarb11 U.S. 825 (1994).

®Goodlataw v. State, De,s$P.201190,HH3a (Altskal1888)d Soci al Ser vs.
9 Estelle 429 U.S. at 104.

% Toone,supranote 29, at 72 (citinylahan v. Plymouth County House of Cof4 F.3d 14, 18 (1st Cir. 1995);
Monmouth County Corr. Inst. Inmates v. Lanzé884 F.2d 326, 347 (3rd Cir. 198 Quittierez v. Petersl11 F.3d
1364, 1373 (7th Cir. 19978hetlon v. Pezley49 F.3d 1312, 1316 (8th Cir. 199%ealock v. Colorad®18 F.3d
1205, 1209 (10th Cir2000Hi i I I v . DeKal b. R&EGHOLL76, 1187 (Llh CD.4394)). Ct r
% Toone,supranote 29, at 73 (citingHarrison v. Blakely219 F.3d132, 136 (2d Cir. 2000) ardcGuckin v.
Smith 974 F.2d 1050, 1059 (9th Cir. 1992)).
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. the presence ofamedicalcandion t hat significantly aff
activities; or
. the existence of a chronic and substantial p&in.

The following are examples of medical needs t

. degenerative hip condition, which caused inmatatgsain and difficulty
walking*®*

. painfully swollen, obviously broken affff

. stomach pain and abdominal distress, caused by bleedinif?ilcer

. appendix that is inflamed or on the verge of ruptufthg

. shoulder dislocatioff®

. painful blisters in mouth and throat cads®y cancer treatmeft®

. pain, purulent draining infection, and fever in excess of 100 degrees, caused by
infected cyst”’

. cuts, severe muscular pain, and burning sensation in eyes and skin, caused by
being maced by guartf§

. head injury caused by slip in sha#®&

. painful fungal skin infectiot®

. severe chest pain which inmate (correctly) believed was caused by heaft-attack

These are some examples of medi cal needs that
. sliver of glass in inmateo6ankiprd® m that d
. pain inmate experienced when doctor removed partiallydg@irtoenail without
anesthetit"®
. hausea, shakes, headache, and depressed appetite caused by family situational
stress™
. pseudofolliculithfs or fAshaving bumpsbo
B. Pri sonowlkfigeoftNéeed | 6 s Kn

190 McGuckin, 974 F.2d at 10580.

101 Hathaway v. Couglhlin37 F.3d 63, 67 (2d Cir. 1994).

102| oe v. Armistead582 F.2d 1291, 1296 (4th Cir. 1978).

193 weslake v. Lucass37F.2d 857, 86@1(6th Cir. 1976).

194 Sherrod v. Lingle223 F.3d 605, 61611 (7th Cir. 2000).

1% Higgins v. Corr. Med. Servs178 F.3d 508, 511 (7th Cir. 1999).

198 Ralstonv. McGovernl67 F.3d 1160, 1162 ((7th Cir. 1999).

197 Gutierrez v. Peterd 11 F.3d 138, 137374 (7th Cir. 1997).

198 Cooper v. Caseyd7 F.3d 914, 916 (7th Cir. 1996)

Murphyv.Walker 51 F. 3d 714, 719 (7th Cir. 1995) (AAny injury
ordinarily be considered serious and merits attentionuntdtpper 'y di agnosed as to severi:t
10) ogan v. Clarke119 F.3d 647, 649 (8th Cir. 1997).

M1 Sealock v. Colorad®18 F.3d 1205, 1210 (10th Cir. 2000).

12 Martin v. Gentile 849 F.2d 863, 871 (4th Cir. 1998).

3 Snipes v. DeTella95 F.3d 586, 5992 (7th Cir 1996).

14 Doty v. County of Lasser87 F.3d 540, 546 (9th Cir. 1994).

115 Shabazz v. Barnauska®0 F.2d 1536, 1538 (11th Cir. 1986).
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There is no right to medical treatment i f pri
problem® Inmates must therefore do everything they can to inform officials about their

medial conditions. There are a number of ways to do this: Inmates can fill out a medical

request form, grievance form, or sick call slip or write a letter describing the problem to prison
officials. Inmates can also inform prison staff and officials ofpttedlem verbally. It is also

important that inmates communicate with the proper offi¢iale guards who can contact a
doctor on a prisonero6s behalf anlitmdyeothmedi c al
enough to write only the Director afdtitutions or the medical director of the prison system if

that individual is not directly r ¥%Howenmesi bl e f
if an inmate believes that there are systeigle problems that have prevented him from

receiving @equate medical care, he should write to such hilgivedt officials in addition to the

guards, nurses, and doctors who deal with the problem directly.

A

C. Prison Official s Failure to

Once officials are aware of an inmateds serio
Ideally, an inmate should be promptly examined by qualified medical personnel, prescribed or
ordered the necessary treatment, administered the treatment prapdrtiien provided follow

up treatment as necessaty.But life in prison is often far from ideal. According to the

Supreme Court, prison officials violate the Constitution only when they intentiateailyor

delayaccess to medical care, provigi®ssly inadequatdéreatment, or intentionallyterfere

with prescribed treatment®

1. Denial of Medical Attention
This is the strongest type of medical care claim: an inmate with a serious prepkatedly

asks for medical care, receives none, and then suffers a seriousihjafter learning about an
i nmateds serious medi cal ne é&dQfficialdniay mtiideny s may

16 Seee.g, Grayson v. Peed 95 F.3d 692, 695 (4th Cir. 1998);u r h a m v, 97 MNad 862,869 (6th Cir.

1996).

"7 Toone,supranote 29, at 77.

18 Farmer v. Moritsugu163 F.3d 610, 6156 (D.C. Cir. 1998).

19Toone,supranote 29, at 77.

120 Estelle v. Gamble429 U.S.97, 1045 (1976).

121 Hudson v. McHugh148 F.3d 859, 864 (7th Cir. 1998) (officials knew inmate was nahgeits medicine for

epil epsy; Aithis is the prototypical case of deliberate
122 Kersh v. Derozier851 F.2d 1509, 1510 (5th Cir. 1988) (inmate went blind after officials refused to allow him to

wash object out of his eydflurphy v. Walker 51 F.3d 714, 719 (7th Cir. 1995) (rather than having inmate with

head injury treated by doctor, guar ds Hughésd.Jdliet@orrt o fist o]
Ctr., 931 F.2d 425, 428 (7th Cir. 1991) (inmate with spinal injurytgdd bme di cal st aff he was @f
Matzker v. Hery 748 F.2d 1142, 11448 (7th Cir. 1984) (jall officials held inmate for three months but refused to

provide medical attention for injured eye or broken tedib)ate of Rosenberg by Rosenber@randel| 56 F.3d

35, 37 (8th Cir. 1995) (rather than arranging visit to
work and walk to mess hall and refused to give him liquid fo8dalock v. Coloradd?18 F.3d 1205, 1207 (10th

Cir. 2000) (after being informed that inmate might be having heart attack, sergeant refused to drive inmate to

hospital and said, AJust dondt Adcatev. Prison Health Sénig6ot-.2d It 6s
700, 702 (11th Cir. 1985) (inmatked of leukemia four months after complaining of various serious medical
probl ems; jail of ficials made no arrangements for doct «
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needed medical care because it is expensive or betteuisenate cannot pay for't® But,

courts have held that the Constitution allows jails and prisons to charge inmategents, or
small fees, for medical attentidff: As a general rule, jails and prisons should not charge
inmates fees for treatmerdrfchronic conditions (lifelong ilinesses like cancer or AIDS),
emergency conditions, or communicable diseases (because failure to treat a communicable
disease like tuberculosis endangers the health of many otffas} indigent inmates should
not have tgay anything before receiving medical attention. Officials may not deny medical
care as a form of punishméfftnor may they deny medical care by forcing an inmate to do
something unreasonable fif&f.

Guar ds anedooctthoerrs ot nodfnt d@irg ap lekye etpleg or da Ine defci di n
receive medical attention and which do not. As untrained officials are not qualified to make

medical decisions, this should not happ&nBecause a nurse or doctor should be able to

identify certain serious medicatads that a typical prison guard cannot, courts will consider

whether the official in question had medical training when deciding whether an official was
deliberately indifferent?® Similarly, a medical official without specialized training should not

maked eci si ons about condi ti onasdenial afaccasetghedlth e a s
care staff qualified to address the priisonerd

123 Chance v. Armstrondl43 F.3d 698, 704 (2d Cir. 1998) (doctors acted défiberate indifference if they

recommended extraction of teeth and rejected |l ess inva:
Monmouth County Corr. Inst. Inmates v. Lanz&884 F.2d 326, 347 (3d Cir. 1987) (officials may not conditio
provision of needed medical ser viAocatg769m2dativdimat ebdbs abi | |

(unconstitutional for officials to refuse to send seriously ill inmate to specialist unless he agreed to pay for

evaluation).

124 See e.g, Reynoldsv. Wagner 128 F.3d 166, 1745 (3d Cir. 1997). The Alaska DOC charges @apment fee

of $4.00 per visit to institutional medical staff, with some excepti@ezinfra, Part I1l.A.11.

125 Reynolds 128 F.3d at 174 n.6.

126 Archer v. Dutcher733 F.2d 1417 (2d Cir. 1984).

27 Harrison v. Barkley219 F.3d 132, 1388 (2d Cir. 2000) (unconstitutional to require inmate to consent to

unwanted extraction of one diseased tooth before receiving treatment for cavity in afsbler); Skon253 F.3d

330, 334 (& Cir. 2001) (unconstitutional to provide necessary medical procedure only on the condition that inmate

sign a release of liability).

128 Mitchell v. Alusi, 872 F.2d 577, 581 (4th Cir. 1989) (alleged practice of having untrained staff screen inmates for

medcal problems stated constitutional violatiowjlliams v. Edwards547 F.2d 1206, 12188 (5th Cir. 1977)

(unconstitutional for unlicensed doctors, untrained inmates, and untrained pharmacist to administer medical care

system).

129 Collignon v. Milwaukee @unty, 163 F.3d 982, 989 (7th Cir. 1998) (stating that what might not be obvious to a

lay person might be obvious to medical professional acting within area of expertise).

¥Hemmingsv Gorczyk 134 F. 3d 104, 109 (2d Cirequestdféréerralt¢ deni al o
orthopedic specialist could constitute deliberate indi!/
Achilles tendon);Jones v. Simekl93 F.3d 485, 490 (7th Cir. 1999) (if prison doctor knew that inmate may have
sufferednerve damage, his failure to arrange for that inmate to be examined by a neurologist for six months would

amount to deliberate indifferencé&eMarbe v. Wisneski266 F.3d 429 (6th Cir. 2001) (failure of surgeon to send

patient with bile leak in abdomea & specialistiMandel v. Doe 888 F.2d 783, 7890 (11th Cir. 1989)
(physiciands assistant f ai |l e daytandpvesteg prisaner fromrseeikgean hi p, |
doctor);Washington v. DuggeB60 F.2d 1018, 1021 (11th Cir. 1988)il(fee to return prisoner to VA hospital for

treatment of Agent Orange exposurBdussaint v. McCarthy801 F.2d 1080, 1112 (9th Cir. 1986) (rendering of

medical services by unqualified personnel is deliberate indifference).
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2. Delay in Providing Medical Attention

A prison officialds delay in providing needed
also violate the Constitutioli- In assessing the constitutionality of a particular delay, courts

will conside both the reason for the delay and the nature of the medicatieléthe medical

need is urgent, even a short delay can result in extreme pain or death and can therefore amount to
deliberate indifferencE®® As a general rule, a delay violates the Ciouison if it is (1)

medically unjustified and (2) clearly Ilikely
in a lifelong handicap or a permanent |6¥sSeveral circuits also require inmates to prove that
the;isguffered pain or decreased healta result of delay in treatment; the Ninth Circuit does

not.

3. Inadequate Medical Treatment

A prison official may al so be deliberasoely in
grossly incompetent, inadequate, or excessive as to shock the conscience or to be intolerable to

f undame nt &9 Thi iadifficult éopreve.0Furthermore, inmates do not have the right

to choose a specific course of medical treatm&r@ourts vill rarely seconeguess the choices

that doctors, nurses, and other medical officials make in treating inéhag¢een if the choices

they make violate the standards of their professish@ne court has hel d that

131 Estelle v. Gamble429 U.S. 9, 10506 (1976);Lancaster v. Monroe Count$16 F.3d 1419, 1425 (11th Cir.
1997) (A[A]ln official acts with deliberate indifferenc:
to medical treatment, knowing that the inmate has dHifeaening condition or an urgent medical condition that
woul d be exaceWeéyant v @ksttOy F.3dl 845,8567 @9 Cir. 1996) (delay of hours in getting
medical attention for diabetic in insulin shockjatale v. Camden County Corr. FaciliB18 F.3d 575 (3d Cir.
2003) (delay of 21 hours in providing insulin to diabetitallin v. Norman 317 F.3d 558 (6th Cir. 2003) (delay of
one week in treating urinary tract infection and one day in treating leg inMuyphy v. Walker 51 F.3d 714, 719
(7th Cir. 1995) (twemonth delay in getting prisoner with head injury to a doctor).

132 McElligott v. Foley 182 F.3d 1248, 1255 (11th Cir. 1999).

133Bass by Lewis v. Wallensteii69 F.2d 1173, 1183 (7th Cir 1985) {16 15minute delay in responding to
inmate having heart attack showed deliberate indifference).

134 Harrison v. Barkley219 F.3d 132, 138 (2d Cir. 2000) (eyear delay in treating a tooth cavity can amount to
deliberate indifferenceH.C. by Hewitt v. Jarrard786 F.2d 1080, 10887 (11th Cir 1986) (threeday delay of
treatment for shoulder injury was deliberate indifferend&)t seeKane v. Hargis987 F.2d 1005, 1009 (4th Cir.
1993) (fourhour delay in medical attention for cracked teeth, cut nose, and bruised face was not deliberate

indif f erence because there was fAno indicati oQutierehwe se i nj ur
Peters111 F.3d 1364, 13745 (7th Cir. 1997)(sbkd ay wait t o see doctor was not uni
treatment of a cyst, wheredoctormd seen i nmate Afor the exact same compl
occasional delays were simply isolated instances of neglect which taken alone or collectively cannot support a
finding of deliberate indifference. 0).

135The First, Sixth, Seventh, @tith, Tenth, and Eleventh Circuits all have this requirem8aee.g, Gadreault v.

Salem 923 F.2d 203, 208 (1st Cir. 1990) (requiring verifying medical evidence of harm caused by delay in

provision of medical care).

1% Rogers v. Evans792 F.2d 1052, BB (11th Cir. 1986).

137 Jacksonv.McIntosto 0 F. 3d 330, 332 (9th Cir. 1996) (A[W] here [
judgment that either of the two alternative courses of treatment would be medically acceptable under the

circumstance, t he i nmate] has failed to showFodeslviEdgartlaE. e i ndi f
3d 262, 267 (7th Cir. 1997) ( AUnder the Eight Amendme:
is not entitled to the best care pitde. She is entitled to reasonable measures to meet a substantial risk of serious

harm to her. o).

138 Taylor v. Adams 221 F.3d 1254, 1259 (11th Cir. 2000).
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i ndi fference nayy whee ni nfheer rmeeddé occra | professional
substantial departure from accepted professional judgment, practice, or standards as to
demonstrate that the person responstble did n

It is important to not¢hat deliberate indifference is not satisfied by a showinegfigence'*°

This means that the malpractice of medicine in prison does not by itself violate the Constitution;
something more must be showh. It is not enough show a missed diagnosis ordarbault,
although a doctorés willful disregard for an
indifferent’*? It is also not enough to show that another doctor may have ordered a different
course of treatmenf> That is,mere differences of medical jgchent are not actionabt&* But,

in certain instances, the decisions of prisoner doctors can be attatkedhese situations, the

p r i s daskdsrtadshow that legitimate medical judgment is not at issue.

However, if the care that a medical officmbvides isgrosslyinadequate, that is, glaringly or

inexcusably bad, or if he or she intentionally decides to take an easier or cheaper, but much less
effective, course of treatment, the official may be deliberately indifféferideliberate

indifferencemay al so exi st i f the official continues
resul tant pain an d*ifmesligal offitials fata ingaire ietofactsi nj ur y, o
necessary to make a professional judgm@ar if they allow normedical fators to interfere

with medical judgment®®* Al so, judgment so egregiously bad
treat ment that is fiso cursory as to anmMdunt to

139 Estate of Cole v. Fromn®4 F.3d 254, 2662 (7th Cir. 1996).

140 Farmer v. Brennarb11 U.S. 825835 (1994)Estelle v, Gamble429 U.S. 97, 1096 (1976).

41| opez v. Smith203 F.3d 1122, 1131 (XCir. 2000) (en banc).

142 Hemmings v. Gorczykl34 F.3d 104, 109 (2d. Cir 199&teelev.Chgi 82 F. 3d 175, 179 (7th
the symptoms plainlgalled for a particular medical treatmérthe leg is broken, so it must be set; the person is not
breathing, so CPR must be administé’/eéd doct or 6s del i berate decision not to
actionabl eéod) .

143Barron v. Keohane216 F.3d 692693 (8th Cir. 2000) (officials did not act with deliberate indifference in treating

i nmateds kidney di sease with dialysis rather than provi
144 Stewart v. Murphy174 F.3d 530, 535 (5th Cir. 1999).

145 See e.qg, Hunt v. Uphoff, 199 F.3d 1220, 12224 (10th Cir. 1999) (one doctor denied insulin prescribed by

another doctor)Miller v. Schoenen75 F.3d 1305 (8th Cir. 1996) (recommendations from outside hospitals not

followed).

146 williams v. Vincent 508 F.2d 541, 542 Cir. 1974) (alleged decision by prison doctors simply to close wound

caused by severing of ear rather than attempting to reattach ear could constitute deliberate indifference).

147\White v. Napoleon897 F.2d 103, 1021 (3d Cir. 1990).

148) iscio v. Warren901 F.2d 274,228 7 (2d Cir. 1990) (physician failed to
delirium and thus failed to diagnose alcohol withdrawdi)tier v. Beorn 896 F.2d 848, 853 (4th Cir. 1990) (doctor

failed to perform tests for cardiac diseas patient with symptoms that called for themmates of Occogquan v.

Barry, 717 F. Supp. 854, 8638 (D.D.C. 1989) (failure to perform adequate health screening on intake).

149Boswell v. Sherburne Count®49 F.2d 1117, 1123 (8th Cir. 1988) (budgetastrictions)Jones v. Johnson

781 F.2d 769, 771 (9th Cir. 1986) (budgetary restrictiohsgata v. Prison Health Servs., Ing69 F.2d 700, 704

05 (11th Cir. 1985) (refusal to provide specialty consultations without a court order).

150 McElligott v. Foley, 182 F.3d 1248, 1257 (11th Cir 1999) (jury could find that treatment of Tylenol,-Pepto

bismol, and antgas medication provided to inmate suffering from severe stomach pains, later diagnosed as colon
cancer was fAso cur sor y),Adans V. BoagalInFd3d ¥537, 16484 (blth Cic. 499% at al | 0O

(medical treatment that is fiso grossly incompetent, i n:
deliberate indifferencelughes v. Joliet Corr. Ctr931 F.2d 425, 428 (7th Cit991) (evidence that medical staff
treated the plaintiff HAnot as a patient, but as a nui s:
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4. Interference With Prescribed Treatment

Prison officials may not interfere with or fail to carry out treatment that a doctor or other medical
official has prescribed or ordered for an inmateOfficials also may not substitute thei
judgment for a medical professional 6s prescri

indifference®?

d. Causation and Injury

Lastly, to win a medical care claim, an inmate must showthatthé i ci al sdé del i ber a
indifference caused, or is likely to cause, an injury. If an inmate claims that he was denied

medical care for a serious medical need, he must show how that denial caused areinjbay,

it caused pain, made a preexisting ctindiworse, or caused new medical problémisif the

claim is that an official improperly delayed treatment, courts require that an inmate show that the
delay caused pain or decreased health.

3. Mental Health Care Claims

The same Eighth Amendment principles apply to mental healtH¥ale other words,

Afdel i berate indifference to an iIinmateds serio
Amendm@antd A[t]reat ment of IyHisurbedemmateslisadi sor der
serious mé&Hical need. o

A fiseveredo ment al illness is one fAthat has <ca
life and which prevents his functioning in the general population without disturbing or
endangeringother or Hhi msel f . o

A prison must be equipped to provide mental health services. Elements of an adequate mental
health system include:

(a) a systematic program for screening and evaluating inmates in order to identify those
who require mental health treatment;

151 Estelle v. Gamble429 U.S. 97, 105 (1976) (intentionally interfering with treatment once prescrilzapn v.

Dallas County286 F.3d 257 (5th Cir. 200%gilure to follow medical orders for care of paraplegic prisoner);

Walker v. Benjamin293 F.3d 1030 (7th Cir. 2002) (refusal to provide prescribed pain medicétamat)t v.

Dalsheim 85 F.3d 86, 88 (2d Cir. 1996) (denial of prescription eyegladseskson v. Holloway 77 F.3d 1078,

1080 (8th Cir. 1996) (officero6s refusal of eay®rgency r
Boretti v. Wiscomb 930 F. 2d 1150, 1156 (6th Cir. 199 1nges nur seds
152 Hamilton v. Endell981 F.2d 1062, 10667 (1992)undermined as relating to immunity question ®aucier v.

Katz, 533 U.S. 194 (2001).

153 Toone,supranote 29, at 86.

154 Brown v. Zavaras63 F.3d 967, 970 (10th Cir. 1995).

1% Torraco v. Maloney923 F.2d 231, 234 (1st Cir. 1991)

1% Wellman v. Faulkner715 F.2d 269, 272 (7th Cir. 1983kealsoHoptowit v. Ray 682 F.2d 1237, 1253 (9th Cir.
1982);Bowring v. Godwin 551 F.2d 44, 47 (4th Cir. 1977).

157 Tillery v. Owens 719 F. Supp. 1256, 1286 (W.Da.PL989)a f f967dF.2d 418 (3d Cir. 1990).
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(b) treatment must entail more than segregation and close supervision of the inmate
patients;

(c) treatment requires the participation of trained mental health professionals, who must
be employed in sufficient numbers to identify and treat in an individualizedena
those treatable inmates suffering from serious mental disorders;

(d) accurate, complete, and confidential records of the mental health treatment process
must be maintained,;

(e) prescription and administration of behavaitering medications in dangerous
amounts, by dangerous methods, or without appropriate supervision and periodic
evaluation is an unacceptable method of treatment;

() a basic program for the identification, treatment and supervision of inmates with
suicidal tendencies is a necessary componeaypimental health treatment
program:>°

Examples of deficiencies in prison mental health care programs that have been found to violate
the Eighth Amendment include the following:

lack of mental health screening on intdRe;

failure to follow up on prisonensith known or suspected mental health disord&ts;

failure to provide adequate numbers of qualified mental health'&taff;

housing mentally ill prisonm®rs in segregat

NN N N

138 Ruiz v. Estelle503 F. Supp. 1265, 1339 (S.D. Tex. 1980) (citations omitzeél)f 6 d i n part and r evoé
other grounds679 F.2d 1115 (5th Cir.amended in part and vacated in p&&8 F.2d 266 (3Cir. 1982);Balla v.
Idaho State Bd. of Corr595 F. Supp. 1558, 1577 (D. Idaho 19&29jeman v. Wilson912 F. Supp. 1282, 1298 n.
10 (E.D. Cal. 1995).
159 Gibson v. County of Washqe290 F.3d 1175, 1189 (9th Cir. 200Bmates of Occoquan v. Barryl7 F. Supp.
854, 868 (D.D.C. 1989)nmates of the Allegheny County Jail v. Pigrd87 F. Supp. 638, 642, 644 (W.D. Pa.
1980).
160 Comstock v. McCrary273 F.3d 693 (6th Cir. 2001 Banville v. McCaughtrey266 F.3d 724, 738 (7th Cir.
2001);Waldrop v. Bvans 871 F.2d 1030, 1036 (11th Cir. 1988)nold v. Lewis 803 F. Supp. 246, 2858 (D.
Ariz. 1992).
81 Waldrop v. Evans871 F.2d 1030, 1036 (11th Cir. 1989) (qusychiatrist was not qualified to evaluate
significance of prQGalraese Courdy ofLos Aade|eddd|F.2dyld5el 11461 (Bth Cir.
1988),vacated 490 U.S. 1087 (1989)einstateqd 886 F.2d 235 (9Cir. 1989);Wellman v. Faulkner715 F.2d 269,
27273 (7t h Cir. 1983) (fha psychinmttenasnc e os onne epdseydc ht oot rsouppie
Ramos v. Lamm639 F.2d 559, 5778 (10th Cir. 1980).
%2) ones 6 El 164F.Sumed 109 (W.D. Wis. 200Ruiz v. Johnsor37 F.Supp.2d 855, 9115 (S.D. Tex.
1999)r evdd on Q248 R3d 949 (B6iu 20013adhered to on remand54 F.Supp.2d 975 (S.D. Tex.
2001);Coleman v. Wilson912 F. Supp. 1282, 1321 (E.D. Cal. 1995Madrid v. Gomez889 F. Supp. 1146,
126566 (N.D. Cal. 1995)Casey v. Lewis834 F. Supp. 1477, 154D (D. Ariz. 1993)Finney v. Mabry534 F.
Supp. 1026, 10387 (E.D. Ark. 1982).
Indeed, the U.S. Supreme Court has acknowledged the devastating effects of prolonged isolation even on
Anor mal 6 prisoners. A considerabl e nmemlintoraseodatuoishe pr i s
condition, from which it was next to impossible to arouse them, others became violently insane, and others still
committed suicide. Those who stood the ordeal better were not generally reformed and, in most cases, did not
recoversufficient mental activity to be of any subsequent service to the communitse Medley 134 U.S. 160,
168 (1890) (describing effects of solitary confinement as practiced in the early days of the United S¢etdsh
Chambers v. Florida809 U.S227,23723 8 (1940) (referring to fisolitary conf
Aphysical and mental tortured that have been used by g
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failure to transfer seriously mentally ill prisoners to more apyiate facilities*®®

improper use of restraint&*
excessive use of force against mentally ill prison&ts.
lack of training of custody staff in mental health isstfés.

NN N N

4. Dental Care

Inmates are entitled to necegsdental care. In fact, courts have recognized that dental care is

one of the most important medical needs facing innéfeSimilar to delays in medical care,

delays in dental care can also violate the Eighth Amendment, particularly if the prisoner is
sufering pain in the interimi®® There are, however, specific standards that apply to dental care.
For instance, fAdent al careo that consists of
inadequat®¥® and one court has held that some minimal lefgrophylactic dental care is
constitutionally required’®

5. Conclusion

Providing medical care to inmates is a necessary, but by no means an easy, task. To begin with,
many inmates come from poorer backgroundsamnd result, as a group tend to have more

medical problems than other Americans. For many inmates, the medical care they receive in

prison is the first medical attention they have received in yestaffing and budgetary concerns

further complicateaprs onés abi |l ity to provide medical <ca
expensive and few qualified doctors and nurses want to work in jails or prisons. Security issues

also arise when violent or dangerous inmates require medical attention. Consideritigeak of

factors, it is obvious why even the basientioned prison officials can get frustrated when it

comes to taking care of inmatesdé6 medi cal need

Despite the hardships that accompany providing medical care in prisons, lack of medical care

can causewen more problems. Denying prisoners medical care can endanger their lives, cause
unnecessary pain, and make it difficult for them to perform basic functions like eating or

sl eeping. Additionally, 1 f wuntr e@idendertheone i n
health of other inmates, guards, and possibly the rest of the prison population.

Psychopathological Effects of Solitary Confineme®t0 Am. J. Psychiatrl450 (1983); Kupergrison Madness
(1999).

163 Morales Feliciano v. Rossello Gonzalé3 F.Supp.2d 151, 209, 211 (D.P.R. 19983drid, 889 F. Supp. at
1220;Coleman 912 F. Supp. at 1308rnold v. Lewis 803 F. Supp. 247, 257 (D. Ariz. 1992).

%4 wellsv. Franzen777 F.2d 1258, 12682 (7th Cir. 1985)Campbell v. McGruder580 F.2d 521, 551 (D.C. Cir.
1978).

185 Coleman 912 F. Supp. at 13243; Kendrick v. Blangd 541 F. Supp. 21, 286 (W.D. Ky. 1981).

1% Olsen v. Layton Hills Mall312 F.3d 1304, 13120 (10th Cir. 2002).

187 Ramos v. Lamm639 F.2d 559, 576 (10th Cir. 1988Yynn v. Southward251 F.3d 588, 593 (7th Cir. 2001);
Hunt v. Dental Dept 865 F.2d 198, 200 (9th Cir. 1989).

188 Canell v. Bradshayw840 F. Supp. 1382, 1387, 1393 (D. Or. 1993j, f 93 B.3d 1458 (9th Cir. 1996) (several
days);Fields v. Gander734 F.2d 1313, 1315 (8th Cir. 1984) (three wedkajrow v. West320 F.3d 1235 (11th
Cir. 2003) (fifteeamonth delay in providing dentures).

189 Chance v. Armstrondl43 F.3d 698, 7002 (2d Cir. 1998)Dean v. Coughlin623 F. Supp. 392, 405 (S.D.N.Y.
1985);Heitman v. Gabrigl524 F. Supp. 622, 627 (W.D. Mo. 1981).

170 Barnes v. Government of Virgin Islandkl5 F. Supp. 1218, 1235 (D.V.l. 1976).
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For these reasons, it is important that prisoners be able to utilize the courts to enforce their right
to receive needed medical attention. Most inmate miechea lawsuits involve claims against
lower-level officials like guards, doctors, and nurses for failing to provide care, providing
inadequate care, or interfering with prescribed treatment. These types of cases are resource
intensive; while they will adress the concerns raised by an individual inmate, they will not spur
systemwide change.

Supervising officials and municipal governments may also be held liable in civil rights lawsuits.
To win a claim against a government agency like the Alaska @@ ymate must show that the
agency established or tolerated a deliberately indifferent policy or custom that resulted in a
constitutional violatiort”* Such a lawsuit is typically a class action, and represents the type
litigation that should be pursuedander to effect systemic change in prisoner medical care.

Whether an inmate has a constitutional right to medical care depends on the specifics of the
problem the inmate has. It is therefore very important for inmates to describe their p@blems
to guads, nurses, doctors, and to a court if necessaity as much detail as possiBfé.

Providing prison officials with specific information about a medical condition increases the
likelihood that the inmate will receive the necessary care. Inmates shibolfidals as much

as they can about the following:

. symptoms: the signs or effects of the conditiem(vomiting, passing out, fever,
blurred vision, dull or throbbing pain), regardless of whether the symptoms can be
observed by others;

- how long thecondition has lasted;

e« how the condition has affected the i nma

(e.g.,sleep, walk, sit, eat, work); and
. any previous medical advice or treatment received for this condftion.

Prisoners should also be sure to keepmy ©f their request forms or any other documents listing

this information. Medi cal request forms ofte

keep a copy of the grievance form, it is important for the inmate to write this information down
in a journal, together with the names of the people complained to and all relevant dates and
times.

3. Access To The Courts

The First Amendment guarantees thefright to
gr i ev d'nPrisreers bave a specific constitutional right to file criminal appeals, including

I'n order to showrddekdbenawneciandbs |itigation, the pla

showing "repeated examples of negligent acts which disclose a pattern of conduct by the prison medical staff" or
that A there are such systfaciltiex eqaipment, grprocedurestieat theinmaen c i e s
population is effectively denied access to adequate medical dagibs v. Lamm639 F.2d 559, 575 (10th

Cir.1980) (internal citation omitted3eealsoTodaro v. Ward565 F.2d 48, 52 (2d Cir.1977)Plaintiffs can also

meet this burden by showing serious deficiencies in staffing, facilities or procedures.

2Toone,supranote 29, at 75.

173 Id.
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postconviction appeals, habeas corpus petitions, and civil rights lawSuithis is commonly
referred to as t he #%Todéufther this fightapdsoreoffisalsmost t he ¢ o
provide the tools prisoners need Ato attack t
attack their contiHoweven the Sufreme Gaurt iasheepiaimed that this
right i strmotdiagiAfrieget t o a [MaRksohdffbialscany or | eg
therefore use a variety of methods to enable prisoners to file criminal petitions and civil rights
lawsuits and are not obligated to provide a law libpeyse’’

To establish @iolation of the right of access to the courts as a result of-paulaw library, a
prisoner must show that he/ she has suffered a

[T]he alleged shortcomings in the library or legal assistance program Hianest

hi ndered his efforts to pursue a | egal <cl a
was dismissed for failure to satisfy some technical requirement which, because of
deficiencies in the prisonods | eg.&@rthahssi st a

he had suffered arguably actionable harm that he wished to bring before the courts, but
was so stymied by inadequacies of the law library that he was unable even to file a
complaint®°

AAct ual injuryo is difflicult to prove; most s

A prisoner in Alaska has a right to reasonable access to the courts which cannot be limited unless
the state's interests in security and rehabilitation of prisoners cannot be protected by less
restrictive mean&®® This appears to be a less onerouslbnrthan the actual injury requirement

under the U.S. Constitution. In fact,Mathis v. Sauset®?the Alaska Supreme Court declined

to i mpose the fiactual i njuryo requirement on
Correcti onal aQeohilditedinthaes froonlhaviogyconiphiter printers in their

cells’® The court overturned a summary judgment motion and held that Mathis only needed to
show that the alleged policy was motivated by an intent to curtail access to thé¥oAtts.

issue inthis case was not an allegation that Spring Creek was providing inmates with insufficient
tools to ensure meaningful access to the courts, but rather, a claim of intentional administrative
obstruction aimed at i nt er fiemoficlaims tothetcdurtS ndi vi d
Additionally, the administration admitted the purpose of the policy was to reduce frivolous

litigation and paperwork®®

174y.S. GNsT. amend. 1.
175 ewis v. Casey518 U.S. 343, 355 (1996).
18 Hudson v. PalmerX68 U.S. 517,528 198 4) (fAPrisoners have the constituti

for redress of their grievances, which includes a reas:¢
17| ewis, 518 U.S. 343, 355 (1996).

181d. at 352.

191d. at 35653.

18014, at 351.

181 Midgett v. Cook Inlet Prdrial Facility, 53 P.3d 1105, 1112 (Alaska 2002).
182942 P.2d 1117 (Alaska 1997).

1831d. at 1123.

184 Id

185 Id

18614 at 1122.
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Under Alaska statutory law, prisoners must have access to and use of legal reference materials or
legals si st ance fiin order to gain meani ngf ul acce
the prisonerdéds conviction or sentencé&’Ilnor (B)
following this statutory mandate, the Alaska Department of Coorestequires that each

institution provide every prisoner with access to a law library, library assistance, and supplies for
preparing legal pleadind&® Prisoners also must be given timely access to legal materials that

the law library does not car§f° This policy also states that each law library shall inclatle,

minimum up-to-date constitutional, statutory, and case law materials, applicable court rules, and
practice treatises and pleading<ieary v. Smith*°

87 AS 33.30.193

188 DOC Policy # 814.02, Law Library, provides:
Superintendents shall provide prisonacsess to typing paper, carbon paper, or a typing service,
and at least one properly functioning typewriter for every 100 prisoners based on the maximum
capacities of each institution. These shall be provided to indigent prisoners at no charge. If a
Supeintendent decides to limit a prisoner's access to a typewriter because of a safety or security
risk, the Superintendent shall give the prisoner a pen with black ink or pencil and paper to prepare
legal pleadings or correspondence.

189 Id.

190This list, fourd in DOC Policy # 814.02, Law Library, Attachment A and in@earyFinal Order, 3AN81-

5274 CIV, Sept. 1990, 8V(G)(6), provides an extensive list of materials that the law library at each facility must

contain. The list includes the following titles:

« Alaska Attorney DirectoryTodd Communications
e Alaska StatuesMlichie
o Alaska ReporterWest
e Advance Opinions of the Alaska Supreme Court and Court of Appeals
o Alaska Rules of Court
o Alaska DigestWest
o Alaska Administrative CodeBook Publishing Co.
o Alaska Gase NotesPleiades Research Group
« Alaska Criminal Code ManugRhlaska Department of LaivCriminal Division
e Blackés L a,BladkiHentyiCoWestr y
o Complete Manual of Criminal Forms, Federal and SBédley, F. Lee and Henry B. Rothblatt, 2d Ed.,
La wy e r-6pgBa@mftWhitney, 1974.
« Constitutional Rights of the Accused: Pa$l Rights Cook, Joseph G., Lawyers ©p., 1976.
« Constitutional Rights of the Accused: Rrial Rights Lawyers Ceop., 1972.
« Constitutional Rights of the Accused: idlrRights Rochester, New York; Lawyer 6.
e Criminal Law DefensesRobinson, Paul H., West, 1984.
e Current volumes of thBecennial Digesbeginning with the Ninth Decennial Digest, Part Il, regarding
constitutional law, prisons and civilles.
e Criminal Procedurel aFave, Wayne R. (West1984)Wth ar t endés Cr i.mi nal Procedur e
e A Laypersonds Legal Dictionary
« Fortune NewsThe Fortune Society, 39 West"Street, New York, NY, 10011.
e Fundamentals of Criminal AdvocadBailey, F.L.and HenryBRot hbl at t ,-oplBangpfer 6 s Co
Whitney, 1974.
e Legal Research in a NutshelWest Publishing Co.
o McCormick, Handbook on the Law of Evidend¥est Publishing
o (Applicable)Municipal Codeor Ordinances
« Handbook on Criminal LawlaFave & Scott, West Pubhing Co.
« Rights of Prisonets Gobert, James J. and Nl P. Cohen, Shepa
e Shepardés A] aSkep&r tHills | Bla6r aw
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According to DOC policy, the supeatendent at each facility will also provide an experienced or
trained law librarian or assistant law librarian to help prisoners in using the [Btafe law
librarian may be a prisoner. The librarian must:

a. know the resources available in the cérmina institutional law library;

b. be able to perform basic legal research;

c. understand the basic differences between the state and federal judicial systems; and
d. be able to locate and reference the Court Rules of Procedure.

A prisoner may receive sistance from another prisoner (only within the same facility) when

using the law library, conducting legal research, or preparing legal pleadings, but a prisoner has
no right to assistance from a specific prisoférAdditionally, a prisoner must secuteet
superintendent or designee's approval before receiving assistance from any person other than the
law librarian. The superintendent may withhold approval only for legitimate reasons that relate to

« Handbook of Appellate Advocac¥niversity of California, Los Angeles, Moot Court Honors Program,
Rev.Ed., West, 198

Handbook of the Law of Tort$rosser, William, BEd., West 1984.

How to File Bankruptcy

The Law of ContractCalamari, John D. and Joseph M. Perillo, 2d. Ed., West, 1977.

Law of Probation and Parql&obert, James J. and Neil P. Cohen, Shepards/&teaiil.

Manual for Prison Law Librarie®Werner, O. James, Rothman.

Police Misconduct: Law and Litigatip#very, Michael, 2d Ed., New York: Clark Boardman, 1980.
Pr i s on dlelplitigaoe Mdnual Manville & Borstein, Oceana Publication, DobbsrieN.Y.
Prosecution and Defense of Sex Crimdsrosco, B. Anthony, Matthew Bender, 1978.

Pleadings irCleary v. Smittrequired to be held in each facility law library include:

Plaintiffséd Complaint and Amended Compl aints; Def en

OrderRegarding Class Certification;

Partial Settlement Agreement and Order Regarding Subclasses A and B;

Settlement Agreement and Order Regarding Subclass C;

Each Motion for Contempt (excluding exhibits), Opposition thereto, Reply and written Decisiondgerd Or

by the Court or Master, a Transcript of Oral Decision by the Court or Master;

The Memorandum Decision, Findings of Fact, Conclusions of Law and Order dated March 1, 1985;

Order Regarding Post Trial Motions;

Orders Regarding Classification Procedures

Order Regarding Urinalysis Testing; Orders Appointing and Continuing Appointment of Standing

Compliance Monitor;

1998 Draft Status Report of Standing Compliance Monitor;

« Memorandum of Compliance Monitor regarding Disputed Issues;

« November 1988 OrddRegarding Disputed Issues Presented by Compliance Monitor, and Order of
Clarification January 31, 1989;

« Notices of Appeal and Crogppeal; and Final Settlement Agreement and Related Orders.

In addition, any facility holding more that 500 prisoner have the following materials available in the
law library: (a) Federal Supplement and Federal Supplement 2d; (b) Federal 2d Reporter and Federal 3d Reporter;
(c) United States Supreme Court Reporter; and (d) Shepard's Citations for these repbegisrafig with the year
1960. The Departmentds Central Law Library must al so
applicable volumes of the Code of Federal Regulations on immigration. DOC Policy #814.02, Law Library.
i; DOC Policy #8142, Law Library.
Id.
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the security or orderly administration of the institutiorhe superintendent may also limit or
deny assistance to or from a prisoner in segregation or maximum custody housing for security
reasons, except for services provided by the law libraffan.

Prisoners in administrative segregation or classified maxicustody must be provided the

same access to the law library as the general population, unless the superintendent makes an
individualized determination that the prisoner's use of the law library presents a substantial threat
to the security or order of thHacility. If the superintendent makes such a finding, or the prisoner

is in punitive segregation, the prisoner is not entitled to physical access to the law library but
may have at least four law books in his or her cell at any one'tfn&taff shall arange for

secure visits between the prisoner and the librarian so that the prisoner may have the assistance
of the law librarian in locating, researching, and obtaining legal materials.

A prisoner may obtain legal material that is not available inthegin t ut i onés | aw | i b
Department's centralized | aw |ibrary. ALegal
commonly rely on to prepare legal pleadings, documents, and briefs (excluding computers or
computer assisted resear¢fnThe Department will not honor requests for (1) an entire issue of

a law review (prisoners may request particular law review articles) or (2) more than ten cases at

one time (after the first ten are delivered, a prisoner may request up to ten additionaftases).

4. Retaliation By Prison Officials

The First Amendment forbids jail and prison officials from retaliating against inmates who report
complaints, file grievances, or file lawsutté. This is impatant because prison officials can

retaliate against inmates in a number of different ways. Some are very subtle, and without

knowl edge of a prisonerdés prior complaints, w
include: refusing to provide hygieneat er i al s, reading or interfer
papers, placing an inmate in segregated or poor living conditions, transferring an inmate to a

different cell or prison, and threatening or assaulting an inffatdot e t hat figover nm
actions, wich standing alone may not violate the Constitution, may nonetheless be constitutional

torts if motivated by a desire to pufsh an |
193|d

1945:_

195 DOC Policy # 814.02, Law Library.

196|d.

" Toone,supranote 29, at 17 (citindllah v. Seiverling 229 F.3d 220, 224 (3d Cir. 2000¥eealsoCrawfordEl v.

Britton,523 U. S. 574, 588 n. 10 alafiod &f@nys the Condtifuttoreis thatitatseateans why ér e
to inhibit exercise of the protected righto)).

%8 Toone,supranote 29, at 17.

1991d. (citing ThaddeusX v. Blatter, 175 F.3d 378, 386 (6th Cir. 1999) (en baitiies v. Gomez108 F.3d 265,

269 (9thCir. 1997) (alleged retaliatory punishment ofddy confinement in segregation unit and loss of television

privileges; Aprisoners may still/l base retaliBRBrattavry cl ai |
Rowland 65 F.3d 802,8067( 9t h Cir. 1995) (ATo succeed on his retald@
an independent constitutional interest in either assig!
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5. Civil Liberties

Civil |l i berties are rights shared by al/l peopl e
ability to interfere with what individuals say, think, and?d® Constitutionally protected civil

liberties extend to prisoneds they do not get checked at théhjause dood but prison

officials may limit civil liberties in advancement of such prison needs as maintaining security or
promoting rehabilitation.

Restrictions on civil liberties and First Amendment rights are governed by the test the Supreme
Court séforth in Turner v. Safley® TheTurnertest requires that any restriction on civil
liberties must be freasonabl y *7 Eourdatt@daret o | egi
examined when the test is applied:

1. whet her there insneactiivoanl o db,e trwaeteino ntanle cloi mi
justification for it;

2. whether there is another way for inmates to exercise the civil liberty;

3. the effect that exercising the liberty has on prison operations and other inmates; and

4. whether there is a different wagrfofficials to achieve their goals that still allows
inmates to exercise the civil libe§?

TheTurmnerst andard i s defer &hPiiasonbotfificnioal $ oman! «
conjecture upon conj e<Tlower @udrtsthoagh,jhave & ténflepcytoh e i r
apply the test in a way that favors prison officfifs. Therefore, the following points should be
emphasized in any prisoner lawsuit challenging a limitation on civil liberties:

1. AReas onabl &ummerseeguites thencdteorbalance the interests of the
officials and the Constitutional rights of inmates.

2. While it is appropriate for courts to defer to the walpported judgments of jail and
prison officials, fidefd& neuotskouldnotsimplyn ot me a
swallow whatever line an official feeds it.

3. Officials must support their policies with facts, not conjecture or conclusory
assertion$?’

20Tpone,supranote 29, at 18.

201482 U.S. 78, 89 (1987)

202 Id.

293 |d. at 8991.

204 Thornburgh v. Abboft490 U.S. 401, 414 (1989).

2> Reed v. Faulkne42 F.2d 960, 9684 (7th Cir. 1988)seealsoArmstrong v. Davis275 F.3d 849, 874 (9th Cir.

2001) (prison officials cannot avoid scrutiny underneri by ex @ ke, r ot MilemaE\s €ockrell 1?8 s 0 ) ;
S. Ct. 1029, 1041 (2003) (Adeference does not imply ab:
2% Toone,supranote 29, at 18.

271d. at 19 (citingReed v. FaulkneB42 F.2d 960, 962 (7th Cir. 1988 fproposition (1)Walker v. Sumner917

F.2d 382, 385 (9th Cir. 1990) for proposition (2); &tdmer v. Washingtgrl 00 F.3d 506, 5620 (7th Cir. 1996)

for proposition (3)).
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What follows is an explanation of specific civil liberties as they apply to prisoners:
a. Freedom of Religion

All sincerely held religious beliefs are protected by the First Amendment, which prohibits the
government from interferi n%® Thisprokision tokls tfidfore e e x
prison officials; inmatesust be given a reasonable opportunity to exercise their religious beliefs
without fear of penalty or retaliatidil? Alaska adheres to this constitutional requirement and
provides prisoners with Aaccess tolated er gy men,
services which allow prisoners?to adhere to |

Prison officials do, however, have wide discretion to limit religious freedom, so long as the

limitations are, undefurner fir easonably rel atierdt ¢’0emitogd t i ma't
long as they do not favor certain religions over otAErdJnder theTurnerstandard, the

following restrictions on religious exercise have been found to violate the First Amendment:
restrictions on ability to attend religious serviéE&:equiring violation of the Sabbath?and

failure to accommodate religious dietary ruid&8UnderTurner, challenges to grooming

requirements and bans on religious objects have generally been unsuccessful. But, such rules

may be vulnerable if they are nenforced equally against all religioftS.

There are also twexceptiongo the general rule that tAeirnertest applies:

(1) The Religious Freedom Restoration Act (RFRE)leclared unconstitutional as to the
states, still applies to the claims of federal &istrict of Columbia prisonere?®

281.S. @NsT. amend. |.

29 Cruz v. Betg 405 U.S. 319, 322 n.2 (1972).

Z9DOC Pdicy # 808.05(A)(9), Environmental and Programmatic Rights of Prisoners.

Z1Toone,supranote 29, at 19 (quotin@d Lone v . Es %8 t).6. 342f34991087p.a z z

2 Cruz, 405 U.S. at 322.

13 Mayweathers v. Newlan@58 F.3d 930, 938 (9th Cir. 2001) hgiding injunction against disciplining Muslim
prisoners for missing work to attend Friday servic¥sungbear v. Thalackefl74 F.Supp.2d 902 (N.D. lowa

2001) (one year delay in providing sweat lodge for Native American religious activities violatesrr@sdment).
Z4Murphyv.Carroll] 202 F. Supp.2d 421 (D.Md. 2002) (-gemringon of fic
day violated Free Exercise rights of Orthodox Jewish prisoner).

215 Ashelman v. Wawrzaszelt11 F.3d 674, 478 (9th Cir. 1997) (faiuto provide Kosher meald)omholt v.

Holder, 287 F.3d 683 (8th Cir. 2002) (punishing plaintiff for religious fastiBgerheide v. Suther286 F.3d 1179,

1192 (10th Cir. 2002) (requiring gmay from prisoners requesting Kosher medigkin v. Colorad Dept. of Corr,

183 F.3d 1205 (10th Cir. 1999) (failure to accommodat e
seealsoLevitan v. Ashcroft281 F.3d 1313 (D.C. Cir. 2002) (reversing summary judgment for defendants in

Cat hol i cchpllengestoderdat of cdmmunion wine).

#®gasnett v. Litsche 97 F.3d 290, 292 (7th Cir. 1999) (First Amendment violated where prison banned the
wearing of Protestant crosses but allowed Catholic rosa8esfi v. Lewis 901 F.2d 730, 7382 (9th Cir 1990)

(where prison permitted long hair and beards for some religions but not others, it must present evidence justifying
this unequal treatment).

21742 U.S.C. § 2000bbtseq

8 Gartrell v. Ashcroft 191 F.Supp.2d 23 (D.D.C. 2002) (prison grooming pedicequiring Muslim and

Rastafarian prisoners to shave their beards and cut their hair subject to scrutiny under RFRA).
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(2) As to the states, the Religious Land Use and Institutionalized Persons Act of 2000
(RLUIPA),*** re-establishes the compelling state interest/least restrictive means test that
existed under RFRA for the religious claimspoisoners? States are challenging
RLUI PA as exceeding Congressd power, but
statute’*!

b. Right To Peaceably Assemble And To Associate With Others For The
Advancement of Beliefs and Ideas

The First Amendment also provides the right to peaceably assemble and to associate with others
for the advancement of beliefs and id&&sSimilar to religious freedom under the First

Amendment, this right is subject to the det@n of prison officials and inmates do not, as a

general rule, retain these righits. Prison officials may, therefore, in accordance withheer

test, ban any group activity that they reasonably believe poses a threat to security. And, the
SupremeCourt has specifically ruled that a prison may prohibit inmates from taking part in a
union organized for the purpose of criticizing prison poliéfés.

c. Family relationships

Prisoners are without the freeddimt o be with family and friends
attachment s ??However inmatds have afCenstitutional right to get married, and
limitations on that right must pass tharnertest. Alaska prisoners may be permitted to marry

while incarcerated; an inmate must submit an application and permission shall be decided on an
individual basi€?® The DOC will consider the nature and requirements of incarceration and the
institutional environment involved when reaching a decién.

Inmates do not have a constitutional right to conjugal viéita¥omen do not have a
constitutional right to keep their children with them in priéohPregnant inmates do have a
right to proper prenatal care and medical assistance, and they have a nigabtoteon early in
their pregnancy>°

21942 U.S.C. § 2000cet seq

20 g5eee.g, Hovenaar v. Lazaroff276 F.Supp.2d 811 (S.D. Ohio 2008)e v 62004 bV 1664043 (6th Cir.
2004), pet. for cert. filedNo. 04534 (October 21, 2004) (granting preliminary injunction under RLUIPA barring
enforcement of hailength regulation against Native American prisoner).

2l See e.g, Mayweathers v. Newlan®14 F.3d 1062 (9th Cir. 2002)omson v. Martin 223 F.Supp.2d 820 (W.D.
Mich. 2002);Charles v. Verhager220 F.Supp.2d 955 (W.D. Wis. 200But seeCutter v. Wilkinson 349 F.3d

257 (6th Cir. 2003)Madison v. Riter240 F.Supp.2d 566 (W.D. Va. 2003) (holding RLUIPA unconstitutional).
2221).S. @NsT. amend. I.

22 Toone,supranote 29, at 19.

2jJones v. North Carol i n433®@8 i119d2985(®08/).Labor Union, I|nc
225 Morrissey v. Brewer408 U.S. 471, 482 (1972).

226DOC Policy # 808.10.

227 |d

228 McGinnis v. Stevens543 P.2d 122, 123738 (Alaska 1975).

229 Seeinfra Part III.A.

230 Id.
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Divorce, child custody, parental rights, spousal support, and inheritance are governed by
applicable Alaska state laws.

d. Searches and Seizures

The Fourth Amendment toeHJ.S. Constitution prohibits unreasonable searches and séZures.

But, this amendment only applies where a pers
inmates do not have a reasonable expectation of privacy in their living qé#rt&ficials may

therefore conduct cell searches and Ashakedow
Constitution if they amount to fcElculated ha

Prisoners have greater protections when it comes to searches bbtlieg?** Strip searches

and bodycavity searches violate the Constitution when prison officials unreasonably expose an

i nmateds genitals t3°Apoeysearce may &lso behurconstipufionasifi t e s
the pain and humiliation caused by #earch outweigh any penological need fér't.

e. Communicating with the Outside World

The First Amendment prohibits the government
p r e%"Howewer, jail and prison officials may legitimately infringe upon the right of free
speech by Il imiting an inmateod6s ability to com

1. Mail

Alaska correctional institutions may not place limits onth@ | ume of a pri soner 0
outgoing mail, except that limits may be placed on mail used by a prisoner to conduct business
activities®* Restri ctions on pri s oTumersaddarthalPrison are gov e
officials may read and censor nprivilegedincomingmail as long as they are following

policies or regulations that are reasonably related to legitimate penological ift€r&uish

interests include inspecting it for contraband, censoring it to maintain security or discipline,

preventng criminal activity, or promoting the goal of rehabilitation (e.g., denying violent

pornography to sex offendefs"{)

Prison officials may not read privileged mail (mail to and from the courts, attorneys or
paralegals), but they may open such maithepresence of the inmat® see whether it

B1U.S. NsT. amend V.

232 Hydson v. Palme®68 US 517, 530 (1984).
233
Id.

#4Toone,supranote 29, at 21.

23d. (citing Lee v. Downs642 F.2d 1117,1119 (4th Cir 198Qornwell v. Dahlberg 963 F.2d12, 916 (6th Cir.
1992); ancHayes v. Marriott70 F.3d 1144, 1146 (10th Cir. 1995)).

231d. (citing Bell v. Wolfish, 441 U.S. 520, 559 (1979%ribble v. Gardner860 F.2d 321, 3287 (9th Cir. 1998)).
#7U.S. NsT. amend|.

Z8DOC Policy # 810.03, Priswer Mail.

239 Thornburgh v. Abboft490 U.S. 401, 409 (1989).

240Toone,supranote 29, at 22.
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contains contrabarfd! All privileged mail must be clearly marked so prison officials will know
not to read it or open it outside the inmate
simply because it caains material downloaded from the interfiét.

(@}

A

Restrictions on prisonersoO outgoing correspon
must be fino greater than is necessary or ess
government interese g., to control mail that discusses escape plans, threats of blackmail, or

other criminal activity®*®

(0]

Officials may not censor either incoming or outgoing mail because it is critical of the courts, jail

or prison policies, or of the officials themselvescéuse it contains profane, disrespectful or

i naccurate statements, or because it expresse
vi efls . o

2. Publications

Restrictions on prilzaiong and Gherareading sateridl are gowerodds , p
by Turner, with several exceptions:

« Publications may be censored, subject to certain procedural safeguards, if they contain
material harmful to prison security’

« One circuit has upheld a ban on sexuakplicit publications on the ground that they
encourage sexual harassment of female &taff.

. Both the sender and the intended recipient must receive notice of the censorship and an
opportunity to appear’

+APublisher onl yo r ul they readingentpierials bersent direbtlg fromb 0 0 k ¢
the publisher or an approved vendor, have generally been upheld. Other restrictions on
prisonerso ability to receive B%oks and publ

3. Press/Media communications

241 \Wolf v. McDonnell 418 U.S. 539, 5787 (1974); DOC Policy # 810.03, Prisoner Mail.

#2C]l ement v. Cal i f2a0FrSupp.2d 1098 (N®tCalo2002)Cor r .

243 procunier v. Martinez416 U.S. 396, 4134 (1974).

244 Toone,supranote 29, at 22 (citing@hornburgh490 U.S. at 416, n.14 afRtocunier416 U.S. at 413, 415.)

%5 Thornburgh 490 U.S. at 4149.

246 Mauro v. Arpaig 188 F.3d 1054 (9th Cir. 1999).

#"Mont cal m Publ 6 ¢80 E2drQ5, 1090 (4th Bie t9R6)seealsoKrug v. Lutz 329 F.3d 692, 697

98 (9th Cir. 2003) (censorship decision must be reviewed by someone other than the original decisionmaker).
#8g5eee.g, Sorrels v. McKee290 F.3d 965 (9th Cir. 2002) (prison may not ban gift publications for which
prisoner has not paidorrison v. Hall 261 F.3d 896 (9th Cir. 2001) (prison may not ban receipt of subscription
publications sent by bulk, third, or fourth class makher v. Califonia, Dept. of Cort.224 F.Supp.2d 1253

(N.D. Cal. 2002) (prison may not require that special shipping label be affixed to books ordered from approved
vendors).
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Prison officials may not prevent communications with the press or media because of the subject
matter of what inmates want to say, but, they may decide how those communications will take
place?*® For instance, ratherdn allowing an iferson interview with a reporter, officials may
require that the inmate write a letfé?. Also, prisoners may not be punished for posting material
on the internet with the assistance of 4ilecarcerated third parties®

4. Telephones

The Supreme Court has not ruled on whether inmates have a constitutional right to use the
telephone. Lower courts have ruled that arrestees and pretrial detainees have a right to call their
attorneys-?and Alaska specificallprovides the right to telephone or otherwise communicate

with an attorney and any relative or friend immediately after aft&$h addition, an officer

may l)zcg4criminally liable for refusing or neglecting to allow the prisoner to use the telephone after
arrest:

However, to the extent that prisoners have a constitutional right to call their friends and family,
officials may limit this right for security reasons. For instance, the Alaska DOC provides that
each prisoner, except those in punitive segregasiball be permitted to complete telephone
calls?>®

5. Visitation

Inmates have a constitutional right to have confidential contact visits with attorneys and their
paralegals and law studeft&. In Alaska, attorneys aridgal representatives may visit a

prisoner at the institution between 8 a.m. and 10 p.m. daily or at any time during the initial 24
hours of a client's incarceration, except during meal times or while the institution conducts a

population count>” Each insitution will also provide private and secure attorutignt

interview space with adequate seating and a writing table ortfesk.

The Supreme Court has not directly addressed whether inmates have a right to visit with family

and friends, butithassaldeat i nmates do not have™ acontacght t o
visits?®® The Alaska Supreme Court has not gone so far as to say that prisoners have an
unabridged right to visitation. The court did acknowledge that visitation is important to

rehahlitation and that visitation privileges are a component of the constitutional right to

rehabilitation?®* The court did not, however, define the required scope of visitation or the

249 pe|l v. Procunier417 US 817, 8228 (1974); DOC Policy # 808.02, Prisoner Media Contact.
0pel|, 471 U.S. at 822.

%! canadian Coalition Against the Death Penalty v. Rg&9 F.Supp.2d 1199 (D. Ariz. 2003).
#2Toone,supranote 29, at 23 (citinducker v. Randall9o48 F.2d 3988, 3901 (7th Cir. 1991)).
378 12.25.150(b).

254 |d

2% A5 33.30.231(} seealsoDOC Policy # 810.01, Prisoner Access to Telephone

2% procunier v. Martingz416 US 396, 4122 (1974)Barnetti v. Centoni31 F.3d 813, 816 (9th Cir. 1994).
%7DOC Policy # 808.0122 AAC 05.545(a).

8DOC Policy # 808.01.

Kent ucky, rrveThoinpsordd0 U.S.0454, 4661 (1989).

20 BJock v. Rutherford 468 U.S. 576, 5888 (1984).

%1 Brandon v. State938 P.2d 1029 (Alaska 1997).

Al aska Pr i s on kastéidatdRiNavéntber 20641 i d e 40



permissible limits on its exerci$® The Alaska DOC adopts this beneficiaw of visitation

and encourages vVvisitation because fAstrong fam
prisoner 6s s uctTsIOCmaythewever, lait esitaion asinecessary to
iprotect persons any mai hhafhnstideutaod. decur

The U.S. Supreme Court has taken a much hdirteestance on visitation. The Court has not

gone so far as to hold that prisoners have no rights of association, but it has upheld severe limits
on visiting by children and emrisorers®®® The Court has also allowed an indefinite denial of all
nonlegal visiting for prisoners convicted of infractions relating to substance &use.

6. Equal Protection

The Fourteenth Amendment prohibits theeggmment from intentionally denying any person,

whet her incarcerated or not, Athe equal prote
to states, the Equal Protection Clause applies against the federal government through the Fifth
Amendment®’ As a general rule, the Equal Protection Clause requires government officials to
treat Asimil ar | y® s additios theintent topdisaiminaie is a heceksary
component of any equal protect i odscrimihatonisn; a fAd
not enoug®®

Generally, government officials need only a i
instance, one is unlikely to succeed on an equal protection claim that challenges the differences

in the way prison officials &rat inmates in segregation and inmates in the general population, or
inmates and nemmates because there are rational reasons (e.g., security, punishment) to treat
these groups differentfyf°

A stronger, more difficult standard for prison officials toahapplies to racial discrimination or
discrimination based on national oridift. Such discrimination violates the constitution unless it

i's necessary to serve a Acompelling state int
supreme court hasehd that prison officials may not segregate inmates based on race unless it is
necessary to maintain security and discipfiffe.

262 Id

23pOC Policy # 810.02, Visitation

264|d.

25 Overton v. Bazzet{éb39 U.S. 126 (2003).

266 |d, at 137;seealso Whitmire v. Arizona 298 F.3d 1134 (9th Cir. 2002) (reversing dismissal of equal protection

chall enge t o p-sekldgsesing@rs hugging bebween prisomags and their visitors).

27 Edmondson v. Leesville Concrete 0800 U.S. 614, 616 (1991)

28 Toone,supranote 29, at 23.

#9\ashington v. Davis426 U.S. 229 (1976).

2°Toone,supranote 29, at 24.

"1 Discrimination violates the prison employee code of ethical conduct. DOC Policy # 2002.01. The DOC also
states that Afr eedsonm fbraosnm cdirsicgrhitmienxatteinodned t o al | priso
Environmental and Programmatic Rights. Programs, activities, services or assignments shall not be denied or

granted based on discriminatiold. Discrimination is defined as: exercigia difference in action or process

based upon a personés race, religion, color, sex, age
loss. Id.

272 ee v. WashingtorB90 U.S. 333 (1968).
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Regarding gender discrimination, government o
important governmental objectis@and that the discriminatory means employed are substantially
related to the achi &VWhemenale and femate mmates in thebspreec t | v e
facility are treated differently, a court will require officials to meet this standard and show an
important need for the discrimination. However, when inmates challenge differences at separate
mendés and womeno6és facilities, courts will oft
are not similarly situatet(’*

Discrimination based on sexualamtation receives only ratiorbhsis review under the Equal
Protection Clause. However, the Supreme Court has indicated that the government may not
di scriminate based solely on?hostility to a p

7. Due Process
The Due Process Clause prohibits the government from depriving a person of liberty or property
Awithout du e ? pnmatesédavs limitetl rightewhendt comes to deprivations of
their liberty and propert§’.’
a. Loss ofProperty
Inmates have limited rights when it comes to deprivations of property. Generally, inmates must

rely on administrative remedies (grievances and appeals) andbstatemedies when property
is lost, rather tan federal civil rights lav’® For instance, if prison officials intentionally take or

destroy an inmatedbdés property, a federal <civil
have a fimedepngivalti past emedy tofileasiatdawtarts t he op
action’®1 f property is |lost as a result of an off

at all, regardless of whether any meaningful remedies &%ist.

In order to maintain the goals of security, sanitation, firetgaddd good order, jail and prison
officials have wide discretion to decide what kinds of property and how much inmates can keep
in their cells?® Officials can even place reasonable limitations on the amount of legal papers
and books an inmate can keép.

b. Disciplinary Sanctions, Segregation, and Other Loss of Liberty

23 United States v. Virginig518 US 515, 533 (1996).

2*Toone,supranote 29, at 24 (citingeenan v. Smith100 F.3d 644, 6480 (8th Cir. 1996)an | i nge v. Depot
Corr., 31 F.3d 727, 733 (8th Cir. 1994)).

2> Romer v. Evans517 US 630, 6385 (1996).

2®The Due Process Clause of the Fifth Amendmentieppb federal inmates, the Due Process Clause of the
Fourteenth Amendment applies to state and local inmates.

2" Toone,supranote 29, at 25.

278 |d

2 Hudson v. Palme#68 US 517, 53634 (1984).

20 Daniels v. Williams474 US 327, 33B2 (1986).

%1 Toore, supranote 29, at 25.

282 |d
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AThe touchstone of due process is protection
governma t %% $he purpose of due process is therefore not to keep the government from acting

at all but from acting in an arbitrary and unfair marfiié\When an inmate has a liberty interest

that is protected by the Due Process Clause, prison officials must pgovifi f a i r “®tir e at me n
other words, they must comply with their own mandatory regulations, provide notice of a

proposed deprivation of the liberty interest, and provide a reasonable opportunity for inmates to
present their views on the mattéf.

In orde to bring a due process claim, an inmate must have a protected liberty interest. Liberty
interests arise from two sources: First, an
Due Process Cl au $% Somedeprivatioss ofdéwnt yc oaurres eisdo sever
or degree (or so removed from the original terms of confinement) that they require due process
regar dl es s?® &drinstanca,tthe Supranve.Court has held that inmates have a liberty
interest in avoiding unwanted adnstration of psychotropic dru§8 and in avoiding an

involuntary transfer to a mental hospitdl. However, just because an inmate has a liberty

interest, it does not mean that prison officials can never do these things; rather, if an official

takes such anction, the official must treat the inmate in a fair, reobitrary manner.

A liberty interest may also arise from a statute, rule, or regul&tfott.is important to note that
underSandin v. Conne?®? prison regulations do not give rise to protected mhoeess liberty
interests unless they place fAatiporexapleand si g
take a prison regulation written in mandatory language (shall, will, must) that provides for

certain procedures before inmates are placed inrastmative or punitive segregatiGrf: An

inmate would have a liberty interestlyi f t he segregat edtypcadand i ne ment
significanth ar dshi p on the inmate in rela®ion to the

While thereisno universaedf i ni ti on for Aatypical and signif
something significantly worse than fAthe most
exercising their administrative authority to ensure institutional safety and good otdieelso

i mpose on i nmates s?®underthigstandami,iif bfficials & @prigsoe nc e s . 0
routinely place inmates in an administrative or punitive segregation unit for various reasons, to

283 \Wolf v. McDonnel| 418 U.S. 539, 558 (1974).

24Toone,supranote 29, at 25.
285 Id

286 E

287 sandin v. Conneb15 U.S. 472, 484 (1995).
281d., at 497 (Breyer, J. dissenting).

289 \Washington v. Harper94 U.S. 210, 220 (1990)
290vjjtek v. Jones445 U.S. 480, 493 (1980).

®'This is somet icrmeesatceadl lleidb ear tfiys tiantteer est , © but such a |
as well.

22515 U.S. 472 (1995).

23d. at 484.

294 Hewitt v. Helms 459 U.S. 460 (1983).
2% 5andin 515 U.S. at 4884 (emphasis added).
2% Toone,supranote 29, at 26 (citinglatch v. Dist. of Columbial84 F.3d 846, 847 (D.C. Cir. 1999)).
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have a liberty interest an inmate must be subjectedrdittons significantly worse than the
conditions in that unft>’

The circuits are split on what the baseline
under théSandinstandard. The Fourth and Ninth Circuits look at the conditions in the §enera
prison populatiori?® The Second and Third Circuits look at typical conditions of administrative
segregatiori’® The Seventh circuit looks at the conditions of {uistiplinary segregation in a
stateds most % AMaska statecduits\have rpxidressed this issue.

In Sandin the Supreme Court held that, because the placement of a Hawaiian inmate in

di sciplinary segregation for 30 days did no
did not have a liberty interest under the Duedess Claus&' PostSandinfit he ri ght t
di sciplinary confi nement*% Bitamsne toerts bareceldtiman i s h
lengthy administrative or punitive segregation (i.e. 6 months or longer) can give rise to a liberty
interestt®® Other forms of restraint, such as strapping an inmate down ifpfonf restraints,

may also give rise to a liberty interé&t. However, transferring an inmate from one prison to
another, even to a prison with more restrictive conditions of confinenmmtllyidoes not>®

But, in Alaska, because prisoners have a constitutional right to rehabilitation, an inmate has an
enforceable liberty interest when transfer is consid&fed.

It is important to note that this interest is somewhat limited. Decisiongsohpauthorities

relating to classification of prisoners are completely administrative matfefherefore, an

inmate has no due process rights beyond the expectation of fair and impartial allocation of the
resources of the prison system to its chardes.

8. Right to Be Free from Excessive Force and Other Abuse by Prison Officials
The federal Constitution protects all Americans from the use of excessive force by government
officials, but different provisions of the Constitution apply depending on when the use of

excessive force occurs.

a. Excessive Force Against Pretrial Detainees

297 Toone,supranote 29, at 2&7.
2% Beverati v. Smith120 F.3d 500, 504 (4th Cir. 199Keenan v. Ha|l83F.3d 1083, 1089 (9th Cir. 1996).
299 Griffin v. Vaughn 112 F.3d 703, 708 (3d Cir. 199Brooks v. DiFasil112 F.3d 46, 49 (2d Cir. 1997).
300wWagner v. Hanks128 F.3d 1173, 1175 (7th Cir. 1997).
301 sandin v. Conner515 U.S. 472, 486 (1995).
$92\Wagner 128 F3d at 1175.
303 Colon v. Howard 215 F.3d 227, 231 (2d Cir. 2000)illiams v. Fountain 77 F.3d 372, 374 n.3 (11th Cir. 1996)
(full year in solitary confinement was fAatypical and
For Alaska pisoners in segregation, the classification committee shall hold review hearings within 30 days after
the first hearing and every 30 days thereafter for as long as the prisoner remains in segregation. At this hearing, the
institution must demonstrate thatralitions still justify segregating the prisoner.
304 williams v. Benjamin 77 F.3d 756, 769 (4th Cir. 1996).
395 0Olim v. Wakinekona461 U.S. 238 (1983).
30%Brandon v. State938 P.2d 1029, 1032 (Alaska 1997).
22;Rust v. State582 P.2d 134nodified on other punds 584 P.2d 38 (1978).
Id.
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The Due Process Clauses of thighFand Fourteenth Amendments prohibits excessive force
against pretrial detainees (people who are held in jail awaiting trial on criminal chifges).
Different standards for the use of force against pretrial detainees apply in different circuits. The
Seond, Third, Fourth, and Fifth Circuits have adoptedntiadicious and sadististandard. This

is the same standard that applies to convicted inmates in these circuits as described@heelow
Eighth Circuit employs thebjectively unreasonablandard,he standard used in police

brutality case$® The other circuits and the Alaska state courts have not yet resolved this issue.

b. Excessive Force Against Convicted Inmates

The Eighth Amendmd, not the Due Process Clause, applies to excessive force claims filed by

convicted i nmates. Prison staff wviolate the
sadistically use force to cause harnmlo even i
Prison officials ar e ¢dathefforttomaidaintaral resteree f or ce 0
di sci*fAMaéi 6i ous and sadisticd means evil, me

Use of force by a prison official does not automatically vialaéeConstitution; if an inmate fails
to show that the official who used force against him acted maliciously and sadistically, the claim
will not succeed.

To show malicious and sadistic intent, inmates can offer the words and actions of prison

officials. An official may reveal malicious and sadistic intent by saying certain things when

force is used. For example, the official might taunt the inmate or say something to indicate that

he is enjoying what he is doifig or might say something that reveals ampiiaper reason for the
force (e.g., @AThis will t e d%0bviouslyusuch evedlingl e a g
statements are typically not made. Therefore
show what he was thinking®

An inmate mut prove that the force used was not justified by any legitimate law enforcement or
prison management need, or was completely out of proportion to that'‘féeitese factors are
used to determine whether an official used excessive force:

the need for fore;

the relationship between the need and the amount of force that was used;
the extent of the injury suffered by the inmate;

the extent of the threat to the safety of staff and inmates; and

any efforts made to temper the severity of a forceful response.

arwnE

39 The Fifth Amendment applies to federal pretrial detainees, the Fourteenth Amendment to state and local

detainees.

310 Andrews v. Neer253 F.3d 1052, 1060 (8th Cir. 2001).

31 Hudson v. McMillian 503 U.S. 1, 9 (1992%eealsoTreats v. Morgan308 F.3d 868, 872 (8th Cir. 2002) (use of

pepper spray on prisoner who fAhad not jeopardized any |
21d. at 7

¥335ee e.q, Estate of Davis v. De|dl15 F.3d 1388, 1392, 1394 (8th Cir. 799

¥4 Toone,supranote 29, at 31.

#5valencia v. Wigqgins981 F.2d 1440, 1446 (5th Cir. 1993).

%1% Graham v. Connor90 U.S. 386, 397 (1989).
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The following are examples where courts have ruled that prison officials used excessive force:

. After a shackled inmate went over the time limit on a phone call, officials beat, choked,
threatened and slammed him against a #all.

- During a cell extractiorguards administered a severe beating to an inmate who had been
incapacitated by the shock from an electric shi&ld.

. After an inmate disrupted a disciplinary hearing, guards wrapped a towel around his neck
and choked him until he was nearly unconsc?&%s.

. Aft er an i nmate made excessive noise, a gua
bashed his head repeatedly against the cell bars, then applied a chokehold that left the
inmate unconsciou®?

C . Failure to Stop Other Officialsd EX

Officials who watch excessive force take place have a duty to intervene and stop the excessive
force from continuing®® If they fail to do this, they are liable for the injuries that leslihe
lesserdeliberate indifferencetandardapplies here, nahalicious and sadistimtent.

Higherranking officials who supervise officials who they know regularly use excessive force
may also be held liable for the violations if they were per$piralolved in the violation,
established a policy that led to the violation, or were deliberately indifferent to the risk that the
officials they supervised would commit such a violatith.

d. Corporal Punishment

Corporal punishment involves the intentional infliction of physical pain. Examples of corporal
punishment include paddling, whipping, and spanking. The Constitution prohibits corporal
punishment in jails and prison. Officials may not use force agamistmate to punish them for

earlier misconduct because such aftesf act f orce i s not dapplied i
maintain or rdstore discipline.?d

e. Restraints
Restraints are physical devices that keep issitbm moving part of their bodies. Limited use

of restraints (i.e., handcuffs/leg and belly chains upon arrest or when being transferred) are
constitutionaf®* Constitutional use of more restrictive restraint devices (restraint chairs, four

37 Toone,supranote 29, at 33 (citin@rooks v. Kyler 204 F.3d 102, 16406 (3d Cir. 2000)).

38 Toone,supranote?29, at 34 (citingSkrtch v. Thornton267 F.3d 1251, 12538 (11th Cir. 2001)).

319 d. (citing Burgess v. Moore39 F.3d 216, 2118 (8th Cir. 1994)).

320|d. (citing Valencia v. Wiggins981 F.2d 1440, 1447 (5th Cir. 1993)).

%21d. (citingDur ham v ,97 WN3d 862,867 (6th Cir. 1996) aRmbins v. Meechars0 F.3d 1436, 1442
(9th Cir. 1995)).

%22|d. at 39 (citingBlyden v. Mancusi186 F.3d 252, 264 (2d Cir. 1999) avidughan v. Ricketts859 F. 2d 736,
741 (9th Cir. 1988)).

32 Hudson v. McMillan 503 U.S1, 7 (1992).

324 Toone,supranote 29, at 41.
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point restrints) depends on the circumstanée&sUse of these restraints can have serious
physical (loss of blood circulation, cramping, loss of oxygen) and psychological (inability to
move around, can, over time, injure psyche) eff&étg herefore, officials may agby restrictive
restraints only when an inmate is out of control and poses an immediate danger to himself or
others®?” The restraints must be removed once the threat passes and officials may not place

inmates in restraints for the purpose of punishmeta orflict pain.

Inmates should rarely, if ever, be kept in restrictive restraints for more than a few hours If they
are, they should be constantly supervised by a doctor or other medical personnel. While
restrained, inmates should receive necessadjaalecare and be allowed to use toilet facilities
and perform basic hygierfé®

f. Sexual Assault and Harassment

Forcible sexual assault by a | ailgoodfaitpri son o
effort to restore or3 b alsoimproper fod offisialsitqpsexualye 6 i n v
harass inmateisto touch them improperly or make vulgar or sexually explicit comniéhts.

However, courts generally do not treat verbal harasshyeitéelf as a constitutional violation.

9. Right to Be Protected from Assault by Other Inmates

The Eighth Amendment requires prison officials to protect prisoners frormumkt the hands

of other prisoner® The Court based this ruling on the n
into dangerous environments and-pratecttom i ppedéof
andéaccess to outsi de adlsare notfleeto lgt the state ofmaturet a n d
take i t¥Adainsen@d |y, according to the Suprem
prison is simply not o6part of the penalty tha
s o ¢ i €tAg ardsdit, prison officials have a duty to protect inmates from assault by other

inmates. The Alaska Supreme Court has recognized that the state must exercise reasonable care
for the protection of a prisonerebtaprisondfrwhoand h
is in danger®*

3254
326 E
327 E

328 Stewart v. Rhode#73 F. Supp 1185, 1193 (1979).
39 Toone,supranote 29, at 42.

330

Id.
%31 Farmer v. Brennarb11 U.S. 825, 833 (1994). For convicted inmates, this right is based on the Eighth
Amendment 6s Cruel and Unusual Puni shments Cl ause. For

Clause of the Fifth Amendment for federal pretrial detainees and the Due Process Clause of the Fourteenth
Amendment for state and local pratrdetainees.

332 Toone,supranote 29, at 54 (quotingarmer511 U.S. at 833).

33 Farmer 511 U.S. at 834.

334 State v. Johnsor? P.3d 56, 580 (Alaska 2000) (quotinwilson v. City of Kotzebug627 P.2d 623, 628
(Alaska 1981)).
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Prison officials wild.l only violate the Const.i
toward a prthatis, & théosficias head aeréasonable opportunity to prevent the

assault from happening indfirst place. For example, prison officials may be liable if they

knew that a prisoner was at substantial risk of serious harm but ignored that risk and failed to

take reasonable steps in light of the A%k This is essentially the same standard thptiegto

prisoner claims for inadequate medical care; all inmate cases based on failure to protect or

provide for health and safety require that a prison official act with deliberate indifféfénce.

Courts have recognized aldirssknofi cerbeuwedédmrr
everyday risk of harm that comes from being in pri&8nAnother way to look at this distinction

is to consider the fistrong | i kelihood of inju
versus the mere possibility mijury that arises from being incarcerated. In this regard, even if a
prisoner is physically harmed by another inmate, if prison officials knew there was a risk of

injury and responded reasonably to that risk, they will not be held ffabt@ourts havernposed

liability on line correctional officers who observed an assault or knew of a risk to a prisoner but

did nothing®*n higherlevel supervisors who made or failed to make policies or failed to act on

risks they knew abodfand on city or county goverrent when an assault resulted from a

governmental policy?*?

The rule of law concerning failwte-protect from inmate on inmate assault is: To win, an
inmate must prove that the officials being saethally knewabout asubstantial risk of serious
harm, and yet failed taespond reasonabf{?? This breaks down into the four elements needed
to show deliberate indifference:

1. substantial risk of serious harm;
2. of ficial b6s knowledge of the risk;

3. of ficialdés failure to respond reasonab
4. caisation and injury.

Failureto-protect claims usually arise in two contexts, which sometimes overlap. The first
involves a prison officialbdés failure to respo
individual prisoner, such as when dtaaker clearly threatens a victim, when an official

encourages an attack, or when an official withesses an attack but fails to stop it. The other deals
with prison conditions or practices that create a dangerous situation for prisoners, such as failure

to control tools and weapons within the facility, overcrowding, and understaffing.

% Farmer 511 U.S. at 8387.

3% 1d. at 847.

37See e.g, Peate v. McCanr294 F.3d 879 (7th Cir. 2002) (plaintiff attacked twice by the same pris@emu v.
Jones 293 F.3d 839 (5th Cir. 2002) (guards allowed prisoner out of his cell to attack another pridorten;v.
Cockrdl, 70 F.3d 397 (5th Cir. 1995) (staff failed to protect prisoner from attack despite his grievances requesting
protection);Skinner v. Uphoff 234 F.Supp.2d 1208 (D.Wyo. 2008e(factopolicy of failing to investigate assaults
constitutes deliberate irftirence).

3% See e.g, Brown v. Hughes894 F.2d 1533, 1537 (11th Cir. 1990).

3% Farmer 511 U.S. at 8445.

305ee e.g, Ayala Serrano v. Lebron Gonza)@99 F.2d 8, 14 (1st Cir. 1990).

%15ee e.g, Redman v. County of San Dieg@42 F.2d 1435, 14448 (9th Cir. 1991).

325eee.qg, Berry v. City of Muskogee900 F.2d 1489, 14999 (10th Cir. 1990).

343 Toone,supranote 29, at 55.
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It is also important to realize that sometimes a victim is unusually vulnerable or an attacker is
unusually dangerous. Some i n matbyeothera knewno b vi ou
informants or fAsnitchesod the mentally 111, in
or transsexual inmaté$! Prison officials must take reasonable measures to protect such

inmates, but courts may not find officials delibtely indifferent unless the inmate personally

put them on notice of their particular vulnerability and asked for protettion.

Prison officials should respond to a legitimate request by placing the inmate in protective
custody (administrative segregatjo Additionally, as a general matter, prison officials have a
duty to initially classify inmates based on, among other things, the likelihood that they will
commit violence or be the victim of violence.

Just as some i nmat esr &% Brisqgng aeeyull of dahgereus,violenr e A p r
people, and prison officials do not have to isolate every inmate that has the capacity for violence.
However, officials may not ignore an inmateos

place a known gdator in a position where he can continue to prey on other infiat®ach

action would constitute deliberate indifference if harm occurred. Also, as stated above, the
prisonbés classification system shouhbhmiskteepar at
the safety of other inmates from the rest of the populdtfon.

10. Right to Humane Conditions of Confinement

Under the Constitution, priesveemn charmrrdiht;idoo ntsh enya yd
t o be fc d*MmBupprisonebslare codstitutionatytitled to environmental conditions

that do not pose serious risks to health and safébynditions, therefore, must meet a certain

standard: Pretrial detaineesand nvi ct ed i nmates have a constit

by

conditions &% confinement. o

For convicted inmates, the Cruel and Unusual Punishments Clause of the Eighth Amendment

i mposes a duty on prison official®& tthhatpriow, de
of ficials must fAensure that inmates receive a
and must o6take reasonabl e measu’ M Expretriml guar ant
detainees, the Due Process Clause (of the Fifth Amendoréetieral detainees and of the

Fourteenth Amendment for state and local detainees) provides at least as much protection as the

%41d. at 6263.

¥51d. at 63.

348 Toone,supranote 29, at 62.

347|d. (citing Frett v. Virgin Islands839 F.2d 968, 9789 (3d Gr. 1988) (other citations omitted)).

348 Jones v. Diamond336 F.2d 1364, 1374 (5th Cir. 1981).

39 Rhodes v. Chapmat.S. 337, 347, 349 (1981armer v. Brennarb11 U.S. 825, 832 (1994xby v. Clark 100
F.3d 502, 50 5Prisong, df cods are. not HiRod IBo)els. (Afd disciplinary segregation units within
prisons are not like rooms at a Motel 6. But even nasty prisoners cannot be knowingly housed in ghastly conditions
reminiscent of the Black Hole of Calcuttaod).

%0 Farmey 511 U.S. at 832.

%11d. (quotingHudson v. Palme®68 U.S. 517, 526 (1984)).
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Eighth Amendment®® This means that, if a pretrial detainee can prove what it takes to win an
Eighth Amendment conditions obofinement claimi.e., that prison officials were deliberately
indifferent to a substantial risk of serious harm, the inmate should be able to prevail on a
conditions claim under the Due Process CldtiSe.

a. Elements of a Right to Humane Conditions o€onfinement Claim:

1. deprivation of a basic human need;

2of ficial 6s knowledge of the deprivati on;
3. failure to respond reasonably; and

4. causation and injury.

Basic human needs include:
1. sanitation and hygiene;

Basic elements of sanitation and hygiene involmesyy things>* For example,
inmates are entitled to:

. adequate toilet facilities, including a working toilet in each cell in which an
inmate is confined

. regular access to working showers

- basic hygiene items (toothbrush, toothpaste, shaving suppliesrgarapkins,
soap, towel, running water)

. sanitary food preparation and service

. working plumbing56

. protection from infestation by insects, rodents and other v&tmin

clothing and bedding;
protection from extreme temperatura¥;
clean air*>

Hwn

%2 Revere v. Massachusetts Gen. Hpdp3 U.S. 239, 244 (1983).
33 Toone,supranote 29, at 107 (citin§acramento v. Lewj$23 U.S. 833, 8480 (1998)).
%4Toone,supranote 29, at 1186. Seealso Palmer v. Johnsori93 F.3d 346, 352 (5th Cir. 199%arper v.
Showers174 F.3d 716, 717, 720 (5th Cir. 199Bjadley v. Puckett157 F.3d 1022, 1025 (5th Cir. 1998).
35 phelps v. Kanoplag08 F.3d 180 (2d Cir. 2002amos v. Lamm639 F.2d 559, 5¥71 (10th Cir. 1980)Drake
v. Velascg 207 F.Supp.2d 809 (N.D. lll. 2002).
356 Jackson v. Duckwortt955 F.2d 21, 22 (7th Cir. 1992)illiams v. Griffin, 952 F.2d 820, 825 (4th Cir. 1991);
McCord v. Magqgio 927 F.2d 844, 847 (5th Cir. 199DeSpain vUphoff, 264 F.3d 965, 977 (10th Cir. 2001)
(exposure to flooding and human waste).
%Gaston v. Coughlir249 F.3d 156, 166 (2d Cir. 2000ackson v. Duckwortl955 F.2d 21, 22 (7th Cir. 1992);
Williams v. Griffin, 952 F.2d 820, 825 (4th Cir. 199Fouldsv. Corley 833 F.2d 52, 54 (5th Cir. 1987).
%8 Excessive heatReece v. Gragds50 F. Supp. 1297, 1304 (D. Kan. 1988em v. Malcolm371 F. Supp. 594,
627 (S.D.N.Y. 1974).

Excessive cold:Gaston v. Coughlin?49 F.3d 156, 1685 (2d Cir. 200}; Palmer v. Johnsqri93 F.3d 346,
35253 (5th Cir. 1999)Dixon v. Godinez 114 F.3d 640, 642 (7th Cir. 199 Foulds v. Corley833 F.2d 52, 54 (5th
Cir. 1987).
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clean water®

lighting;3*

protection from excessive noid¥;
accident preventiof®®

exercise’*

10 food;

11. sleep365

12.adequate living space/no overcrowding.

©ooNOO

Under Alaska Department of Corrections policy, as mandated [@¥i¢laeyFinal Settlement
Agreement, prisoners have certain tgyrelative to the conditions of their confinement
including:

. single or double cell occupancy and/or supervised dormitories;

. clean and orderly surroundings;

. adequate toilet, bathing and laundry facilities;

. adequate lighting, heating, and ventilation;

. comgiance with state, federal, and local fire and life safety laws and regulations;
. wholesome, properly prepared, nutritionally adequate diet;

%9 nadequate ventilationKeenan v. Hall83 F.3d 1083, 1090 (9th Cir. 199®amos v. Lamm639 F.2d 559, 569
70 (10th Cir. 1980).

Toxic or noxious fumesJohnsorEl v. SchoemehlI878 F.2d 1043, 10585 (8th Cir. 1989) (pesticides sprayed
into housing units)Cody v. Hillard 599 F. Supp. 1025, 1032 (D.S.D. 1984) (inadequate ventilatitrxic fumes
ininmate workplacesp f f 6d i n part and r e83006a&diN8thpCr.rl987)¢enbanButher gr ou
seeGivens v. Jone®00 F.2d 1229, 1234 (8th Cir. 1990) (no Eighth Amendment violation where prisoner suffered
migraine hadaches as a result of noise and fumes during three week long housing unit renovation).

Exposure to secordand tobacco smokeelling v. McKinney 509 U.S. 25, 35 (1993) (prisoner stated an
Eighth Amendment claim where his cellmate smoked 5 paotigarettes a dayAtkinson v. Taylor 316 F.3d 257
(3d Cir. 2003)Reilly v. Grayson310 F.3d 519 (6th Cir. 2002).

Exposure to asbestofowell v. Lennon914 F.2d 1459, 1463 (11th Cir. 199@ut seeMcNeil v. Lane 16
F.3d 123,125 (7thCil 994) (exposure to Amoderate |l evels of asbest
360 Jackson v. Arizong885 F.2d 639, 641 (9th Cir. 1989) (finding an allegation that drinking water was polluted was
not a frivolous claim)Jackson v. Duckwort®55 F2d 21, 22 (7th Cir. 1992).
%1 Keenan 83 F.3d at 10991 (inadequate lighting or constant lighting).
32 Keenan 83 F.3d at 1090 (9th Cir. 1996).
33 This includes lack of fire safetioptowit v. Spellman753 F.2d 779, 784 (9th Cir. 1985) a@dtes v. Collier
501 F.2d 1291, 1300, 1305 (5th Cir. 1974), &l of injury or death in the event of an earthquakmes v. City
and County of San Francisc®/6 F. Supp. 896, 9680 (N.D. Cal. 1997).
%4 prisoners are constitutionally entitled to-oditcell exerése. Delaney v. DeTella256 F.3d 679 (7th Cir. 2001)
(denial of all outof-cell exercise for six months violates Eighth AmendmedPgykins v. Kansas Dept. of Cqrt65
F.3d 803, 810 (10th Cir. 1999)ivers v. Dept. of Corr.921 F.2d 191, 194 (8th Cit990) (recreation of only 45
minutes per week stated a claim).

Most courts have held that five hours a week is the constitutional minirBesne.g, Davenport v. DeRobertis
844 F.2d 1310, 1315 (7th Cir. 1988) (five hou&)ain v. Procunie600 F.2d 189, 19200 (9th Cir. 1979) (five
hours);Toussaint v. McCarthy597 F. Supp. 1388, 1402, 1412 (N.D. Cal. 1984) (eighthoaurg)f 6 d i n part an
revdédd in par t 80bm2dad8h(eth Cirgle86)u ModtEourts have upheld curtailimeeten total
elimination, of outof-cell exercise for short periods under emergency circumstances.

Courts differ on whether prisoners are entitled to outdoor exergisel oussaint v. Yockey722 F.2d 1490,
149293 (9th Cir. 1984) (yesBpain 600 F.2d at 19200 (yes)Martin v. Tyson 845 F.2d 1451, 1456 (5th Cir.
1988) (no),Clay v. Miller, 626 F.2d 345, 347 (4th Cir. 1980) (no).
3% Harper v. Showersl 74 F.3d 716, 720 (5th Cir. 199%)dep deprivation).
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. health care services comparable in quality to those locally available to the general
public;

. access to both indoond/or outdoor recreational opportunities and equipment;

. safe environments;

. personal choice regarding grooming and appearance limited only by institutional
requirements for safety, identification, hygiene or security;

- permission for prérial detainees, expt those in punitive segregation or in
administrative segregation pending investigation of a disciplinary infraction, to wear
their personal clothing except under circumstances where security considerations
require a clothing restrictio?‘?%

In light of the Clearyclass action suit that was filed largely in response to overcrowding and
conditions of confinement, the DOC has established comprehensive policies relating to
conditions of confinement that account for all of the constitutional concerns listeel*3bo

To prevail on a conditions of confinement claim, an inmate must establish that the deprivation he

r she was exposed t°® Thasssthefdsprivitior shoulebet | y seri o
ext rftomedisomet hing that wo u teactwithasurgriseoan out si d
or PdfRdutine discomforto does not meet this ¢
he penalty that criminal offé&hders pay for t

In assessing the level of seriousness of a deprivatiemé#in factor courts will look at is the

duration of the deprivation. Courts often conclude that conditions that would otherwise violate

the Constitution are acceptable because they only lasted for a shor"Wiiteording to the

Supr eme Cohur to:veriicA ofwidletd cel | and a diet of 06g¢g
days and intol er abl y* tlowaver| asérious deprigatidn sf a basic mo n t h
human need would violate the Constitution even if it did not last very long; a condition tha

might not normally violate the Constitution might if it persi&fs Some examples:

. Prison official violated the Eighth Amendment by keeping inmates outdoors in
brutally cold weather without hats or gloves for one to two hdfars.

. Threeday confinementima Acr i si s management <cell 0 wit
excrement on the floor was not sufficient
Eighth Amendment claim’®

. Two nutritionally adequate meals per day did not violate the Eighth Amendfent;

3¢ pOC Policy #808.05, Environmental aRdogrammatic Rights.
37 Seeinfra Part 111.G.

38 Farmer v. Brennarb11 U.S. 825, 834 (1994).

39 Hudson v. McMillan 503 U.S. 1, 9 (1992).
3°Toone,supranote 29, at 108.

%71 Rhodes v. Chapma#d52 U.S. 337, 347 (1981).

372 Toone,supranote 29, at 109.

373 Hutto v. Finley, 437 U.S. 678, 6887 (1978).

37 Toone,supranote 29, at 109.

37> Gordon v. Faber973 F.2d 686, 6888 (8th Cir. 1992).
378 Davis v. Scott157 F.3d 1003, 1006 (5th Cir. 1998).
377 Green v. Ferrell801 F.2d 765, 7281 (5th Cir. 1986).
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. Sleeping orthe floor without mattresses for one night was not an impermissible
punishment for detaineé€

« Cell containing excrement and vomit did not violate the Constitution because the
conditions lasted only 24 houtS.

The Ninth Circuit has taken the positiontha i modest 6 depri vations of

violate the Constitution Aonly if such depri
deprivations of Ashelter, food, drl nking wat
if they only lasffor a short period of tim&° This is the theory that, A
particular need, the sh%rter the time it can

378 aAntonelli v. Sheehan81 F.3d 1422, 1427, 1430 (7th Cir. 1996)
379 Whitnack v. Douglas Countyl6 F.3d 954, 958 (8th Cir. 1994).
380 Johnson v. Lewis217 F.3d 726, 732 (9th Cir. 2000).

381 Hoptowit v. Ray 682 F.2d 1237, 1259 (9th Cir. 1982).
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PART Il: PRISON LITIGATION
[. Introduction

Safeguards for the rights of prisoners in Alaska are found in both the United States Constitution

and the Alaska Constitution. The constitutional provisions that establish these rights have their

own tests and standards that must be emplayeletermine if a right has, in fact, been violated.

The specific rights that are afforded to prisoners were discussed in detail in the previous section

of this guide. What follows is a brief recap of some important concepts to remember when
litigatingpr i sonersdé rights issues and a detail ed e;
litigation of conditions of confinement claims by prisoners.

As noted earlier, perhaps the most well known
Amendment, whichmgrhi bits the infliction of fcruel and
prisoners. The cruel and unusual clause protects inmates from excessive force from prison

of ficials, mandates safe conditions of confin
adequate medical care. The Eighth Amendment also protects against conditions that pose an
unreasonable risk of future harm, as well as those that are currently causirfgharm.

To establish a violation of the Eighth Amendment, it is necessary to provadments one
objective, one subjective:

1. Objective a deprivation of a basic human need (such as food, clothing, shelter, exercise,
medical care, or reasonable saféf§))It is important to note that it is not enough for an
i nmate to alallége toHatcotntde tfitolmts 0 i s unconst
must allege deprivation of one or more identifiable human rééds.

2. Subjectivedeliberate indifference on the part of one or more defendants. Although
deliberate indifference is an actdalowledge standard, the plaintiff need not show that
defendants knew of a specific risk to her from a specific sofitdastead, knowledge

can be demonstrated by circumstantial evid
official knew of asubstantial i sk from the very f%dtis that t|
i mportant to note that there is no deliber
reasonably to the risk, evenBufthisdoesnohar m u
mean that anyarrective action by prison officials necessarily forecloses a finding of

del i berate indifference: APatently ineffe

382 Helling v. McKinney 509 U.S25, 33 (1993). There has been an ndication of an expansion of Eighth

Amendment protectiongdope v. Pelzer536 U.S. 730 (2002) (intentional infliction of pain, discomfort, or risk of

harm as punishment for past conduct violates Eighth Amendmennauffipr i soner to #Ahitching ¢
wasper seEighth Amendment violation, even without aggravating factors such as denial of proper clothing, water,

and bathroom breaks).

333 Helling, 509 U.S. at 3:B2.

34 Wilson v. Seiter501 U.S. 294, 3085 (199).

3 Farmer v. Brenngrb11 U.S. 834, 843 (1998radley v. Puckettl57 F.3d 1022, 1025 (5th Cir. 1998).

% Farmer 511 U.S. at 842.

%¥7|d. at 844.
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remedying objectively unconstitutional conditions do not prove a lack of deliberate
indifferencet hey demcdfistrate it. o

The Eighth Amendment applies only to convicted prisoners. Pretrial detainees are protected by
the Due Process Clause of the Fourteenth Amendment against any conditions that constitute
fipuni s¥°nviany tourts have held that theo standards are equivalent in the context of
challenges to conditions of confinemérit.

The First Amendment also provides significant safeguards for inmates, including religious
freedom, the right of access to the courts, freedom of association,caectipn from retaliation
against prison officials for reporting complaints and grievances. When inmates challenge an

of ficialds I imitation on their First Amendmen
ireasonabl e r el ataéd thewvalidity of the limigatod® Thetesdapplied,r mi n

known as th@urnert est, requires that any restriction o
related to |legitimMate penological interests. o

Prisoners also enjoy important protections under tfie &nd Fourteenth Amendments, which
require government officials to provide inmates with the equal protection of the laws and to
ensure due process of law before depriving any inmate of life, liberty, or prépewiithin

these protections, different stdards apply depending on what class is being affected or what
interest or right is being asserted. For instance, prison officials need only a rational reason for
treating inmates in segregation and inmates in the general population differently, bak, a mu
stronger standard applies when prison officials segregate inmates based on racial classifications.
Similarly, prison officials have wide discretion to make decisions with respect to depriving an
inmate of property, but, inmates have stronger due poad#s when a liberty interest is at

stake.

Whatever the origin of a prisonerds specific
if that right was infringed upon, enforcing that right in a court must be done in accordance with

the relevanstatute governing prisoner litigation: the Federal Prison Litigation Reform Act or

the Alaska Prison Litigation Reform Act.

388 Coleman v. Wilson912 F. Supp. 1282, 1319 (E.D. Cal. 1995).

389 Bell v. Wolfish, 441 U.S. 520, 535 (1979)

390 Frost v. Agnos152 F.3d 1124, 1128 (9th Cir. 1998¥aig v. Eberly 164 F.3d 490, 495 (10th Cir. 1998);

Cottrell v. Caldwell 85 F.3d 1480, 1490 (11thCir.1996)acobs v. West Fe228k3d8388,a Sheri f
393 (5t h Cir .ldetibe@'ddue pfoiiess rightsare at least as great as the Eighth Amendment

protections available to a convicted prisoner. o). Be
demanding standard to the claims of pretrial detain8eg.e g. Benjamin v. Frasei343 F.3d 35, 51 (2d Cir. 2003)
(pretrial detainees need not show Eighth Amendment del |

to provide safe living conditions).
23;Turner v. Safley482 U.S. 78, 89 (1987).

Id.
393 The Fifth Amendment applies to the Federal Government while the Fourteenth applies to state and local
governments. The Fourteenth Amendment also fAincorpor af
means that they apply to state and lgmalernments as well as the federal governnieohinson v. California370
U.S. 660, 6667 (1962).
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Il. Federal Prison Litigation Reform Act®%

The 1996 Prison Litigatn Reform Act (PLRA) was designed to curtail frivolous lawsuits filed
by inmates against government officials.In a sense it has achieved that goal: It has made it
more difficult for prisoners to filanylawsuits in federal court. The PLRA has lecto

significant reduction in new filings by prisoner plaintiffs in federal courts despite the continued
growth of the prison populatioli® Also, the number of prisons under court order has decreased
significantly>*’ While the federal courts remain the majoechanism available for prisoners to
challenge conditions of confinement and actions that violate their constitutional right (whether
seeking injunctive relief or damages), the PLRA has seriously hindered their access to this

forum>%®

This sectionsismended to outline the major prisoners?o
There has been substantial litigation surrounding nearly every aspect of the PLRA, but this

section does not discuss the debates surrounding any particular aspect or allegation of
unconstitutionality of the various PLRA provisiotis. Rather, it lays out the rule of law

regarding the PLRA as it stands today.

394 Thanks to Elizabeth Alexander, the Director of the National Prison Project of the American Civil Liberties Union
Foundation, for allowing the use of BIL RA mat er i al s. Any mi stakes are the
3% prison Litigation Reform Act of 1995, Pub. L. No. 1034 (codified as amended in scattered titles and sections

of the U.S.C.)see alsdH.R. 3019, 104th Cong. (1996). Although PLRA is generally descabambntaining

restrictions on prisoner civil rights litigation, its scope is somewhat broader. In general, it has been interpreted to
apply to litigation on behalf of committed and detained juveniles anttipteletainees, as well as sentenced

prisoners

3% Elizabeth AlexandeRrison Litigation Reform Act Raises the B&riminal Justice, Winter 2002, at 16

[hereinafter Alexander].

397 Id.

3% Many inmates choose to file their lawsuits in federal courts and there are some advantages to doing so. Because
federal judges are appointed for life, they may be willing to make unpopular rulings, such as rulings favoring

inmates than their state judge counterparts. Federal judges are also more accustomed to dealing with federal law and
they often have better rasmes at their disposal than state judges. However, there are many federal judges that do
not like inmate lawsuits at all, as they believe that such suits are usually frivolous. Jgqmaapte 29, at 139.

For inmates in Alaska, there may be more tSgivailable under state law. For example, the Alaska Constitution
provides the right to rehabilitation, the procedural requirements of the APLRA are less demanding than the PLRA,
and inmates can avoid paying filing fees by filing compliance motions @idary

39 Many sections of the PLRA have been subject to constitutional challenges. Courts have adjudicated the
constitutionality of: (1) the provision that permits courts to immediately terminate prison condition consent decrees,
seeRuiz v. United Stats 243 F.3d 941, 9450 (5th Cir. 2001) (upholding provision against separation of powers

and due process challengeByler v. Murphy 135 F.3d 594, 597 (8th Cir. 1998) (upholding provision against the
argument it deprives courts of authority to remedyatitutional violations)Gavin v. Branstadl122 F.3d 1081,

1085 92 (8th Cir. 1997) (upholding provision against separation of powers, due process, and equal protection
challenges); (2) the provision that limits attorney's feesHadix v. Johnson?30F.3d 840, 84247 (6th Cir. 2000)
(upholding provision against equal protection challenBelvin v. Black 225 F.3d 36, 446 (1st Cir. 2000)

(same)Madrid v. Gomez190 F.3d 990, 996 (9th Cir. 1999) (same); (3) the provision requiring physical isgary,
Searles v. Van Bebbe?251 F.3d 869, 8787 (10th Cir. 2001) (upholding provision against due process challenge);
Davis v. District of Columbial58 F.3d 1342, 13458 (D.C. Cir. 1998) (upholding provision against equal

protection and access to cowtwllenges)Zehner v. Trigg133 F.3d 459, 4684 (7th Cir. 1997) (upholding

provision against equal protection and separation of powers challenges); and (4) the provision that requires prisoners
proceedingn forma pauperigo pay the filing fee in instements,seeTucker v. Brankerl42 F.3d 1294, 1297301

(D.C. Cir. 1998) (upholding provision against due process, access to courts, and equal protection challenges);
Norton v. Dimazanal?? F.3d 286, 2891 (5th Cir. 1997) (upholding provision against@ss to courts challenge);
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PLRA restrictions generally fall into two categories: (1) restrictions on the ability of prisoner
litigants to get into cort and (2) restrictions on the relief available in prisoner cases.

A. Restrictions on the Ability of Prisoner Litigants to Get Into Court
1. Filing Fees andCosts(28 U.S.C. 8§ 1915(b) and (f)(2))

Before the PLRA, any indigent prisoner could proceeidrma pauperiglFP) in federal court

and be excused from prepayment of court filing fees. Uth@elPLRA, court filing fees will not

be waived. Instead, the PLRA sets up a new procedure that requires inmates to pay the filing fee
in full. A complex formula requires the prisoner to pay an initial fee of 20% of the greater of the
pri s oner alanceavtie awergge ddposits to his or her prison account for the preceding

six months'® If an inmate does not have the money to pay the fees up front, the fee will be

paid over a period of time by having monthly installments of 20% of the incoméectéalithe
account in the previous month withdrawn from
paid %t

Prisoners seeking IFP status must submit certified statements of their prison accounts for the
preceding six montH$? Prisoners granted IFP statwil pay the entire filing fee for complaints

or appeals, currently $150 for filing a federal court civil compf&feind $255 for an appe&!*

This procedure is complicated because it requires the prison or other facility holding the prisoner
to cooperat administratively in the process by which the statutory fee is assessed by the court.
However, the courts can require the prison administration to provide the necessary
information?%®

An inmateds case wil|l not b eeirdial eeniTlsePERA I f f un
states that prisoners shall not be barred from bringing suit or appealing a judgment simply

Nicholas v. Tucker114 F.3d 17, 121 (2d Cir. 1997) (upholding provision against equal protection and access to
courts challengesMitchell v. Farcass112 F.3d 1483, 14839 (11th Cir. 1997) (upholding provision against equal
protection challengeRoller v. Gunn 107 F.3d 227, 2334 (4th Cir. 1997) (upholding provision against access to
courts and equal protection challengémpton v. Hobbs106 F.3d 1281, 12889 (6th Cir. 1997) (upholding
provision against access to ¢ta) First Amendment, equal protection, due process, and double jeopardy challenges).
4028 U.S.C. § 1915(b)(1) states:
The court shall assess and, when funds exist, collect, as a partial payment of any court fees
required by law, an initial partial filopfee of 20 percent of the greater of:
(A) the average monthly deposits to the prisoner
B) the average monthly bal ancmonthperiol he prisoner 6s
immediately preceding the filing of the complaint or notice of appeal.
40128 U.S.C § 1915(b)(2) states:
After payment of the initial partial filing fee, the prisoner shall be required to make monthly
payments of 20 percent of the preceding mon
agency having custody of the prisoneras1 | f or ward payments from
clerk of the court each time the amount in the account exceeds $10 until the filing fees are paid.
40228 U.S.C. §1915(a)(2).
49328 U.S. C. §1914(a).
40428 U.S.C. § 1913; 28 U.S.C. § 1917.
4% Seee.g, Hall v. Stone 170 F.3d 706 (7th Cir. 1999) (holding warden in contempt for failure to forward fees
from prisoner6s account) .

o

thodés inc
t he

pris
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because they cannot pay and adds tha? the ini
This provision applies only to civil actionglabeas corpus and other ppgigment proceedings

to challenge sentences or convictions are generally not considered civil actions under the
PLRA“"After a prisonerds release, the majority
general procedes for IFP statu&®

If the court assesses costs against a prisoner filing a civil suit, such costs are to be collected in the
same manner that the initial filing fees are collected. A court can, however, exercise its
discretion not to award costs agaiagrisoner plaintiff®°

2. Screening Provisions (42 U.S.C. § 1997e(c)(1))

Under the PLRA, a federal court is to screen all suits by prisoners against government officials

and all IFP cases at the outset ofjhtion. Federal courts are required to dismiss cases

sponte(without a motion by the defendants) that are frivolous or malicious, that fail to state a

claim on which relief may be granted, or that seek damages from a defendant who is immune

from damag claims’® The circuits are split on whether t
to dismiss with leave to amend to cure deficiencies in the initial comptaint.

Feder al prisoners can also | ose theéecdesear ned
that the prisoner filed a lawsuit solely for purposes of harassment or that the lawsuit presented
false information:

In any civil action brought by an adult convicted of a crime and confined in a Federal

correctional facility, the court may ordéretrevocation of such earned good time credit,

under section 3624(b) of title 18, United States Code, that has not yet vested, if on its
own motion or the motion of any party, the court finds that

(1) the claim was filed for a malicious purpose;
(2) the ¢aim was filed solely to harass the party against which it was filed; or

428 U.S.C. § 1915(b)(4).

07 See e.g, Davis v. Fechtel150 F.3d 486, 4880 (5th Cir. 1998)Martin v. Bissonette118 F.3d 8711st Cir.

1997);Smith v. Angelone111 F.3d 1126 (4th Cir. 1997). These provisions also do not apply to INS det@ijtees.

v. INS, 106 F.3d 680 (5th Cir. 1997).

“%See e.g, DeBlasio v. Gilmore315 F.3d 396 (4th Cir. 2003 re Smith 114 F.3d 124 (D.C. Cir. 1997)in re

Prison Litigation Reform Agt105 F.3d 1131 (6th Cir. 199'WicCann v. Commissione®6 F.3d 28 (2d Cir. 1996).
ButseeGay v. Texas DdgotkF.B8fd QarOr (5t h Cir. 1997) (holding
filing notice of appeal, he remained subject to PLRA filing fee requirem&ublins v. Switzerl04 F.3d 895 (7th

Cir. 1997) (same).

‘M See e.g, Feliciano v. Selsky205 F.3d 568 (2d Cir. 2000).

28 U.S.C. A 1915(e) (2). ytoBisniisecasessua spantevisllirRitadto favolau® ur t 6 s a
and malicious cases. NPP Journal, Vol. 13, No. 3 & 4, Fall 1999/Winter 2000, at 10 [hereinafter NPP].

“11 Alexander supranote 396, at 125eealsoShane v. FauveP13 F.3d 113 (3d Cir. 2000) (recogni ng court 6 s
power to allow leave to file amended complaiht)pez v. Smith203 F.3d 1122 (9th Cir. 2000) (en banc) (same).

But seeMcGore v. Wrigglesworth114 F.3d 601 (6th Cir. 1997) (holding that leave to amend no longer allowed);
Christiansen v. @rke 147 F.3d 655 (8th Cir. 1998) (holding PLRA allows court to dismiss without granting leave

to amend).
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(3) the claimant testifies falsely or otherwise knowingly presents false evidence or
information to the couft™

3. The AThree Strikeso Provision (28 U
Under the PLRA, federal courts have the right
Aimal icious, o or s t%rhis progisioa states:mpr oper cl ai m.

In no event shall a prisoner bring a civil actiorappeal a judgment in a civil action or
proceeding under this section if the prisoner has, on 3 or more prior occasions, while
incarcerated or detained in any facility, brought an action or appeal in a court of the
United States that was dismissed on tlwaigds that it is frivolous, malicious, or fails to
state a claim upon which relief may be granted, unless the prisoner is under imminent
danger of serious physical injuf¥

This means that, if an inmate has had three complaints or appeals dismissedoas fri

malicious, or failing to state a claim, the inmate must pay the entire filing fee upfront or the case
will be dismissed. The only time the upfront fee would be waived and the prisoner allowed to
proceed IFP is if the prisoner is at risk of immésliand serious physical injufy’

This provision, like the filing fees provision, applies to civil actions or appeals and does not
include habeas corpus or other challenges to convictions or seritéhces.

4. Exhaustion of Administrative Remedieg42 U.S.C § 1997e(a))

Prisoners must first exhaust t heeigrievancei sonds a
procedures) before bringing an action with respect to prison conditioifie PLRA stas:

41298 U.S.C. § 1932.
41328 U.S.C. §1915(g).

414
Id.
2 1d. The circuits are divided on whet her enidompainedent dan
of or at the time of the | FP determination. To meet t|

S0 severe as to be an Eighth Amendment violation in and of itgdbs v. Cross160 F.3d 962, 9667 (3rd Cir.
1998). The risk of future injury is enough to invoke this exceptitoh. In Gibbs the court held that the plaintiff had
alleged an imminent danger of serious physical injury by claiming that dust, lint and shower odor came from his cell
vent, causinghimto$uf er fAsevere headaches, changes in voice, mu c
SeealsoAshley v. Dilworth 147 F.3d 715 (8th Cir. 1998) (allegations that staff placed plaintiff in proximity to
known enemies satisfied imminent dangemrsgment).
In Abdul-Akbar v. McKelvie 239 F.3d 307 (3d Cir. 2001), the Third Circuit held that a court must evaluate the
Ai mmi nent danger o exception at the time the prisoner a
incident that gee rise to the lawsuit occurre&eealsoMartin v. Shelton319 F.3d 1048 (8th Cir. 2003Walik v.
McGinnis 293 F.3d 559 (2d Cir. 2002). I'n addition, the Tel
provision is not jurisdictional, courtgtain the jurisdiction to reach the merits of a claim by a prisoner who has
A st r uchubuow dohneqgr814 F.3d 1205 (10th Cir. 2003).
1% Carson v. Johnspr 12 F.3d 818 (5th Cir. 1997).
#1742 U.S. C. § 1997¢e(a).
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No action shall be brought with respect to prison conditions under section 1983 of this
title, or any other Federal law, by a prisoner confined in any jail, prison, or other
correctional facility until such administrative remedies as are availabexhesisted*®

This provision makes exhaustion of the prison
prisoner does not exhaust the available administrative remedies, the case will be d¥tissed.

Such dismissal is fAwitladwet threejid dhiree; G tirti kweislo
described above. The prisoner will be able to return to court after pursuing the grievance

process, but will likely have to pay another filing fee.

What this means for inmates in Alaska is that to file a claim allegungjaion of the

Department s regulations, a statute, or the p
i nmate must first complete all available aven
This means filing a timely claim and pursuialljappeal opportunities. Similarly, to file suit

over a classification or disciplinary decision or an administrative transfer, an inmate must first
attempt to resolve the dispute internally through the hearing appeal process designed for
classificationdisciplinary and administrative transfer decisions.

a. Consequences of NeRxhaustion

The exhaustion requirement is not jurisdictiotf8l The majority of circuits have held that
failure to exhausis an affirmative defense that must be raised by the deferfdantshe court
finds that the prisoner has not exhausted, the case is dismissed without pféfudice.

There is not a great deal of case law yet addressing whether a prisoner whebartah&om
an administrative remedy thereafter forever loses his constitutional or statutory claim. A
prisoner in this situation would be well advised to appeal through all the levels of the grievance

system and explain in the grievance the reasons foritheefto file on time*??

418 Id

““Yperez v. Wi sc onl8aFmBd53F 8385(Tth Gir.f1998)0
29 Rumbles v. Hill 182 F.3d 1064 (9th Cir. 1999)endell v. Asher162 F.3d 887 (Sth Cir. 1998)yright v.
Morris, 111 F.3d 414 (6th Cir. 1997).
“2L\Wyatt v. Terhune315 F.3d 1108 (9th Cir. 2008Brown v. Croak 312 F.3d 109 (3d Cir. 2002) (holding
defendants waived failure to exhaustig@gisanova v. Dubgig04 F.3d 75 (1st Cir. 200Z3pulk v. Charrier 262
F.3d 687 (8th Cir. 2001) (treating failure to exhaust as affirmative defense but allowing amendmiget to
defense)see als@ackson v. District of Columbi&54 F.3d 262 (D.C. Cir. 2001Massey v. Helmarnl96 F.3d 727
(7th Cir. 1999)Jenkins v. Haubertl 79 F.3d 19 (2d Cir. 19990Underwood v. Wilson151 F.3d 292 (5th Cir. 1998)
(exhaustion requirenmé may be subject to waiver).

The Sixth Circuit alone requiresia sponteismissal if the prisoner does not demonstrate exhaustion in the
complaint, and a prisoner may not amend to cure the failure to allege exhalBtigter v. Rose305 F.3d 86 (6th
Cir. 2002).
“2Pper ez v. Wi sc onl82FmBd53D@tpGrt 1999)endeliovr Asher162 F.3d 887 (5th Cir.
1998);Wright v. Morris 111 F.3d 414 (6th Cir. 1997).
Exhaustion must be completed prior to filing suibhnson vJones 340 F.3d 624, 627 (8th Cir. 2003).
Harper v. Jenkinsl 79 F.3d 1311 (11th Cir. 1999) (holding prisoner who filed untimely grievance obliged to seek
waiver of time limits in grievance system).

In Pozo v. McCaughtry?86 F.3d 1022 (7th CiR002) the prisoner missed a deadline for one of the levels of
appeal of the grievance system. The grievance system rejected the grievance on that ground. After the grievance
had been rejected, the prisoner filed his lawsuit. The district court alltwdiing, but the Seventh Circuit

423
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b. Qualifying as Exhaustion

Exhaustion requires pursuing all available administrative appeals; all claims raised in the lawsuit
must be exhaustetf* Arguably, these cases may kaveen wrongly decided, as the Supreme

Court has stated that arguments for issue exhaustion are weakest when administrative
proceedings are not adversaf@.Some courts have relied on the
grievance policy to determine thevel of specificity required in grievanc&8. Courts also differ

on whether a plaintiff must exhaust as to each defendant named in the falvsuit.

A related issue is whether attempts at exhaustion that are technically deficient qualify. If a
prisoner dos not file a grievance because he is unable to obtain grievance forms, no

administrative remedy is fiavatlinabmulteleveland t he
grievance system, such as in Al askatinglmis i sons
established in the grievance systemds®ffrocedu

the prisoner does not receive a response at the final appeal level, and the time for response has
passed, the prisoner has exhausted.

If a prisoner cannot appeal without a decision from the lower level of the grievance system and

the lower level did not respond to the grievance, the prisoner may go ahead &fd file.
Similarly, a prisoner who Awinso hBAmgrievance
everything that the grievance system ¢&nFailure to sign and date the grievance does not

reversed on the ground that the untimely appeal meant that the prisoner could never file a lawsuit. This is an

extraordinarily dangerous holding because it gives to those who operate prison grievance systems th&aoaer t

constitutional claim based on a minor procedural default. Significantly, the decision does not discuss the

reasonabl eness of the grievance systemdéds failure to col
In contrast, the Sixth i€&uit has held that if a prisoner files a grievance and pursues all available appeals,

she has exhausted, regardless of whether the grievance and/or appeals were timely under the prison or jail grievance

rules. Thomas v. Woolum337 F.3d 720, 733 (6th C2003). Similarly, the Fifth Circuit has held that, where a

prisonerdés grievance was rejected as untimely but the |

not dismiss for failure to exlessthegrievhneecsystern eouldirendeethes per s

system unBaysaiJbhadarB22 F.2d 863, 8688 (5th Cir. 2003). The court also emphasized that, in

such circumstances, the prisoner needs to try to exhaust when he or she can, but that the ttooutnid by the

grievance systembés rejecldion of the grievance as unt i mg

24 See e.g, White v. McGinnis 131 F.3d 593 (6th Cir. 1997B,ey v. Pennsy | v, 88FiSupp.2Bep o6t o f

650 (E.D. Pa. 2000 0oper v. Garcigb5 F. Supp. 2d 1090 (S.Cal. 1999).

25 Sims v. Apfe] 530 U.S. 103 (2000) (interpreting Social Security Act exhaustion requirement not to require issue

exhaustion; stating arguments for issue exhaustion are weakest when administrative proceedings are not

adversarial).

426 Burton v. Jones321 F.3d 569 (6th Cir. 20033trong v. Davigd 297 F.3d 646 (7th Cir. 2002).

27 Burton (yes);Brown v. Sikes212 F.3d 1205 (11th Cir. 2000) (no).

428 Mitchell v. Horn 318 F.3d 523 (3d Cir. 2003Miller v. Norris, 247 F.3d 736 (8th Cir. 20p1

429 White v. McGinnis 131 F.3d 593 (6th Cir. 1997).

430 powe v. Ennis177 F.3d 393 (5th Cir. 1999)ewis v. Washington300 F.3d 829 (7th Cir. 2002) (holding that

when prison officials do not r espondliestaeexpaustesloner 6s i ni |

“3 Taylor v. Barrett 105 F. Supp. 2d 483 (E.D. Va. 200®liller v. Tanner 196 F.3d 1190 (11th Cir. 1999)

(prisoner had exhausted when told by staff no appeal poss$tglaison v. Vaughri02 F. Supp. 2d 282 (E.D. Pa.

2000) (same)Hall v. Sheahan2001 WL 111019 (N.D. lll., Feb. 2, 2001) (holding that prisoner was not required to

exhaust grievance system that he did not know about; whether he knew about it was factual question).

32 Brady v. Attygala 196 F. Supp. 2d 1016 (C.D. CaD02).
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defeat exhaustion if the grievance procedures do not require thes&$t8pme courts have
found that pursuit of a complaint through informal channels sittie exhaustion requirement;

these cases are generally quite-fgmecific’>*

c. Exclusions from the Exhaustion Requirement

»In Booth v. Churnef*the Supreme Court resolved a confiatong the circuits and
held that a prisoner seeking to bring a damages action must exhaust available
administrative remedies, even if the administrative remedy in question does not provide
money damages as a possible remedy. There still may be an arggaiest requiring
exhaustion, however, if the grievance system can provide no remedy at all to the
prisoner**®

~In Porter v. Nussl¢”® the Supreme Court held that lawsuits raising claims such as the

use of force and retaliwoipmi soavotordiatcit 0 0
phrase is used in the exhaustion provision. Therefore, all such claims must be exhausted
before a lawsuit can be filed.

» The leading decision addressing how exhaustion applies in the context of a class action is
JonesEl v. Berge**® The court held that only the named representatives of the class
must exhaust for a class to be certifféd.

» Inthe only decision to address this issue, the District of Columbia Circuit said that PLRA
does not preclude courts from exercising th@iditional equitable powers to issue
injunctions to prevent irreparable injury pending exhaustion of administrative
remedies'*

~  The exhaustion requirement does not apply to detainees in INS faftities.

» Finally, there is general agreement that the estian requirement does not apply to
cases filed before the effective date of PLRA.

433 Miller v. Tanner 196 F.3d 1190 (11th Cir. 199%eealsoNyhuis v. Renp204 F.3d 65 (3d Cir. 2000) (dictum

that substantial compliance with grievance procedure will satisfy exhaustion requirebaanp)y. Brenngri219

F.3d 279 (3d Cir.200@Q) ho!l di ng t hat investigation of complaint by ¢
regular grievance system satisfied exhaustion requiremBnt)seeFreeman v. Francid96 F.3d 641 (6th Cir.

1999) (investigations by use of force committee antd sialice do not constitute exhaustion).

4 See e.g, Lewis v. Gagne265 F.Supp.2d 939 (N.D.N.Y. 2003).

43532 U.S. 731 (2001).

43¢ Baldwin v. Armstrong2002 WL 31433288 (D. Conn. Sept. 12, 2002) (refusing to dismiss when grievance
system could provideo remedy)Handberry v. Thompsgr2003 WL 194205 (S.D.N.Y. Jan. 28, 2003) (same).
437534 U.S. 516 (2002).

438172 F. Supp. 2d 1128 (W. D. Wis. 2001).

39 SeealsoLewis v. Washington265 F.Supp.2d 939, 943 (N.D. Ill. 2003)(followidgo n €).s 6 E |

440 Jackson vDistrict of Columbia 254 F.3d 262 (D.C. Cir. 20013eealsoMarvin v. Goord 255 F.3d 40, 43 (2d

Cir. 2001) (dictum to same effect).

441 Edwards v. Johns09 F.3d 772 (5th Cir. 2000). It also does not apply to persons who are civilly committed.
Pekins v. Hedricks 340 F.3d 582 (8th Cir. 2003).
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5. Physical Injury Requirement (42 U.S.C. § 1997¢(e))

Prisoners cannot file a lawsuit for mental or emotional injutgasthey can also show that there
has been physical injury. The PLRA provides:

No Federal civil action may be brought by a prisoner confined in a jail, prison, or other
correctional facility, for mental or emotional injury suffered while in custodyowitla

prior showing of physical injury?*®

a. Action for Mental or Emotional Injury

This provision refers to an fAaction, o0 indicat
conform b this requirement. However, courts that have examined this provision have analyzed
conformity on a clairby-claim basis®** Despite this confusion and despite the fact that the
statute does not distinguish between damages and other types of relief,dedldsahave

agreed that this provision acts to bar only damage claims, leaving injunctive and declaratory

relief claims unaffected®
b. Mental or Emotional Injury Defined

The term Aarteinammd!l oirnjeur yo i s understood to ref
depression, and ot H%Anumseyotdedsions havefeuhd claimsob c t s . 0
unconstitutional deprivation of liberty or property not to be actions for mental orarabti

injury.**” But, the circuits are split on whether claims for other violations of constitutional

rights, in the absence of a resulting physical injury, are intrinsically claims for mental or

emotional injury. The Seventh and Ninth circuits have afl tieat First Amendment claims are

not subject to the physical injury requireméfftthe Third Circuit and the D.C. circuit have held

that First Amendment claims and claims for violation of privacy were, respectively, claims for

mental or emotional injurie¥®
c. Physical Injury Defined
Courts also differ on their evaluation of what constitutes sufficient harm to qualify as a physical

injury. One court has held that, in an Eighth Amendment case, physicalinpny st be mor e
thande minimisb ut need n o t*° Bhis is thé sgmei sfaridarchas the objective

42 5ee e.g, Salahuddin v. Meadl74 F.3d 271 (2d Cir. 199Bjshop v. Lewis 155 F.3d 1094 (9th Cir. 1998);

Brown v. Toombs139 F.3d 1102 (6th Cir. 1998).

#4342 U.S.C. § 1997¢(e).

44 See e.g, Robinson vPage 170 F.3d 747 (7th Cir. 1999).

45> Alexander supranote 396, at 14 (citinglarper v. Showersl 74 F.3d 716 (5th Cir. 1999) aRerkins v. Kansas,

Depdt ,dé5FGb80Z(10th Cir. 1999)).

;‘:jAlexandermanote 396, at 19 (citin@maker v. Hapaik, 1999 WL 76798 at 7 (S.D.N.Y., Feb. 17, 1999)).
Id.

448 Rowe v. Shake196 F.3d 778 (7th Cir. 1999Cannell v. Lightner143 F.3d 1210 (9th Cir. 1998).

49 Allah v. Al-Hafeez 226 F.3d 247 (3d Cir. 200QDavis v. District of Columbial58 F.3d 1342 (IT. 1998).

450 Sigler v. Hightower112 F.3d 191, 193 (5th Cir. 1997).
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element of an Eighth Amendment use of force claim. In practice, allegations of cuts and
abrasion® have been found to satisfy the physical injuryuieement, as have intrusive bodily
searche$>? However, a bruised €&Fand confinement in a filthy cell with exposure to mentally
ill patients have not satisfied the requirem®fit.

The Seventh Circuit, 1in a c asoessigceleadidteprgonng t h
drinking water, has left open the question of whether exposure to a current condition that is not
injurious in itself but is likely to lead to a physical injury in the future is barred by the provision.

The court reversed disnsial and remanded for development of the re€drd.

In Davis v. District of Columbid™° the court held that physical manifestations of emotional
distress do not satisfy the statutory requirement. In contrast, the Tenth Circuit remanded the
same questiofr’

Most courts hold that this provision does not bar a former prisoner who, after release, files suit

for damages based on the conditions to which the plaintiff was subjected in“pfisamthe

other hand, the provision has been applied to a lawsuit chialgeadalse arrest unrelated to the
prisonero6s current incarceration, eveéf though

The pfg&ical injury requirement does not apply to cases filed prior to the effective date of
PLRA.

6 . Attorneyods Fees
The PLRA attorneyod6s fees provision affects th
PLRA I imits an attorneyébés fees in any action
Civil Rights toflom¥ Ueydes FKédeés AdAaovision, fees
brought by a prisonero except when fees are i
actual violati on *bFReestcdnalsofd aavarded if tiey adesdirecty anh t s . 0
reasonably incurred in enf or*iThegtatuterniso reqeiresi e f o

> Gomez v. Chandlerl 63 F.3d 921 (5th Cir. 1999).

52| iner v. Goord 196 F.3d 132 (2d Cir. 1999).

53 Sigler v. Hightower112 F.3d 191 (5th Cir. 1997).

44 Alexander supranote 396, at 14.

5> Robinson v. Pagel 70 F.3d 747 (7th Cir. 199%eealsoHerman v. Holiday238 F.3d 660 (5th Cir. 2001)
(complaint of asbestos exposure was not actionable absent claim for compensation because of increased risk of
asbestoselated disease).

456158 F.3d 182 (D.C. Cir. 1998).

“'Perkins v. Kan$6aE.3d8a3¢LptdCir. 1699). Cor r .

58 Kerr v. Puckett138 F.3d 321 (7th Cir. 1998arris v. Garner216 F.3d 970 (11th Cir. 2000) (en banc)

(provision applies even if, at time judgment entered pfahad been released from prisorBut seeCox v.

Malone 199 F.Supp.2d 135 (S.D.N.Y. 2002) (provision does apply to former prisoner).

459 Napier v. Preslicka314 F.3d 528 (11th Cir. 2002).

%0 Craig v. Eberly 164 F.3d 490 (10th Cir. 1998wan v. Baks, 160 F.3d 1258 (9th Cir. 199&ehner v. Trigg

133 F.3d 459 (7th Cir. 1997) (dismissing case based on physical injury provision when plaintiff had failed to raise
retroactivity issue in trial court).

%142 U.S.C. § 1997e(d).

#6242 U.S.C. §1997e(d)(1)(A)

45342 U.S.C. §1997e(d)(1)(B)(ii).
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fees to be fiproportionately related to the co
what proportiorf®* although defendants may be reqdite pay fee awards up to 150% of any

damages awardé§®

Hourly rates for attorneys are capped at 150%
criminal defense representation, as set forth in 18 U.S.C. §3t®@2urrently, in almost all
federal disticts, the authorized CJA rate is $75, so the hourly PLRA rate is $£12.50

Prisoners are also affected by the provision
be applied to the fee award; if the fee award is not greater than 150% of thentidgme

defendants must pay the ré%t. This means that in damages cases, a portion of the judgment
awarded to the prisoner, not to exceed 25% of
fees. The remainder of the fees, up to 150% of the judgmsentbe covered by the defendants.

For example, if damages were found to be $20,000, and requested fees were $50,000, then only
$30,000 in fees could be awarded (up to 150% of the judgment). Of that amount, $5000 would
come from t he smwaedi(up to R5Bsfofthe avhiiima g e

B. Restrictions on the Relief Available in Prisoner Cases

The PLRA contains sever al pr ovimitoonaistaint hat r es
prospective relief, mostly injunctions or court orders, in prison litigation cases.

1. Injunctive Relief (18 U.S.C. § 3626)
a. Required Findings(18 U.S.C. § 36269(a)(1))

In order to enter injunctive or prospective réiféfregarding conditions of confinement, the

court must find that the relief is narrowly drawn, extends no further than necessary to correct the
violation of a &deral right, and that the relief is the least intrusive means necéSsaryese

findings must be recited in entering the refiéf.In addition, the court is to give substantial

weight to any adverse impact on public safety and operation of the crjmstiaé systeni’?

The PLRA does not change the standard for granting a preliminary injufi¢tiémeliminary
injunctive relief is limited to a duration of ninety days unless the coakies the relief final; the
court must make the same findings requimdother injunctive relief’®> In Mayweathers v.

4442 U.S.C. §1997e(d)(1)(B)(i).

#9542 U.S.C. § 1997e(d)(2).

4642 U.S.C. § 1997e(d)(2)(3).

“57 Alexander supranote 396, at 15.

%842 U.S.C. § 1997(e)(d)(2).

%9 Alexander supranote 396, at 15.

“°The term fpr meapsaltreliefotieer thae ¢omperfisatory monetary damages. 18 U.S.C. §
3626(g)(7).

47118 U.S.C. § 3626(a)(1).

4724
473 |d

““jJ ones o El 164F.Sufped 169, 1116 (W.D. Wis. 2001).
47518 U.S.C. § 3626(a)(2).
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Newland*"®the Ninth Circuit held that this provision does not bar a court from entering a series

of preliminary injunctions; as long as relief isestered at the appropriate times, a preliminary
injunction can continue indefinitely/.’

b. Termination of Judgments(18 U.S.C. § 36269(b))

The PLRA provides that court orders in prison litigation, including consent decrees, may be
terminated after two yearsundes t he court finds that there is
federal law. After this twayear period, orders may be challenged every Y&ar.

Violation of the court order itself is not enoufffithere must also be a violation of the U.S.
Constituton, a statute, or aregulatidf® There is still debate regard
ongoi ngdwmeahser it means #Aright nowo or wheth
might reasonably expect to recur soon if the injunction is dissolvee.Cirhuits that have

spoken on this issue are now unanimous in holding that an imminent constitutional violation

does not satisfy the requirement that to retain relief there must be a "current and ongoing"

violation #8*

Additionally, a court order may behallenged at any time if it was entered without findings by
the court that it was narrowly drawn, necessary and is the least intrusive means of correcting the
violation of the federal right®

c. Important Cases Regarding Injunctive Relief

»All courts to address the issue have held that, with regard to litigated decrees, the PLRA
does not change the standards for issuance of an injufittion.

»Even under the PLRA restrictions, courts mal stiter systerwide injunctions if
necessary to cure the violatidi.

- One court has held that PLRAOsS prospective
to grant remedies for content}st.

476258 F.3d 930 (9th Cir. 2001).

*7|d. at 9B6.

47818 U.S.C. § 3626(b)(1).

47 plyler v. Moore 100 F.3d 365, 370 (4th Cir. 1996).

480 NPP,supranote 410, at 28.

“81 paraProfessional Law Clinic v. Bear@34 F.3d 301, 304 (3d Cir. 200®ilmore v. California 220 F.3d 987,

1009 n.27 (9th Cir. 2000) (rag that this presents "a serious separation of powers clg@asphn v. Seckingef31

F.3d 777, 784 (11t8ir. 2000)..

8218 U.S.C. § 3626(b)(2).

83 Armstrong v. Davis275 F.3d 849, 872 (9th Cir. 200Bimi t h  v. Ar k an,4G8%.3d 6B7e6ddt of Cor
(8th Cir. 1996) (fAiThe Act merely codifies existing | aw
i nj un cWiliamsv. Edyvards87 F.3d 126, 133 n. 21 (5th Cir. 1996) (same).

84 Armstrong 275 F.3d at 870 (9th Cir. 2000lementv.Chi f or ni a ., , 2@ pSupp.2d1098,ADIE r .

(N.D. Cal. 2002).

“85 Marion County Jail Inmates v. Andersd@v0 F.Supp.2d 1034 (S.D. Ind. 2003).
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»All circuits to consider the issue have upheld the conginatity of the termination
provisions against separation of powers, due process, equal protection, and other
challenge$®®

» Some courts will interpret preLRA litigated orders as implicitly containing the required

findings*®’

»Ordinarily, a plaintiff facinga termination motion is entitled to an evidentiary hearing
upon request if there are disputed f&ffs.

» In the only appellate decision to squarely address the question, the Ninth Circuit has held
that defendants seeking termination of a decree have tterbaf showing the absence
of a current and ongoing violatigf’

2. Automatic Stay

If a court does not decide a motion for termination within 30 days (a time period that can be
extended to 90 days if good cause is shpwn automatic stay of relief goes into effect, which

can only end when the court decides on the motion to terniifialéne Supreme Court rejected
constitutional challenges to the automatic stay provision on separation of powers challenges
based on thergument that the stay provision suspends a final judgfieithe Court also

rejected a construction of the automatic stay provision by several lower courts that would have
allowed a court to suspend the stay under ordinary equitable printilese Courteft open

the possibility that application of the automatic stay might violate the due process clause in cases
where the complexity of the issues would make it impossible for a court to reach a decision on a
termination motion within ninety days?

3. Settlements

In order to enter into a federal court settlement that includes prospective relief, the settlement
must meet the same requirement that the PLRA establishes for other court®r&eansies can
enter aneoseéptiement agreementso that do not
settlements cannot be enforced in federal c8ort.

86 Seee.q, Benjamin v. Jacobsori 72 F.3d 144 (2d Cir. 1999)

87 Seee.q, Gilmore v. California 220 F3d 987, 1008 n.25 (9th Cir. 200@:mi t h v. Ar kan%as Depodt
F.3d 637, 647 (8th Cir. 1996But seeCagle v. Huttp 177 F.3d 253, 257 (4th Cir. 1999) (holding thasthoc
PLRA findings are not permitted).

“88 Ruiz v. United State®243 F.3d941 (5th Cir. 2001)Hadix v. Johnson228 F.3d 662 (6th Cir. 200Q)aaman v.
Warden, New Hampshire State Pris888 F.3d 14 (1st Cir. 2001Qason v. SeckingeP31 F.3d 777 (11th Cir.
2000)Loyd v. Al abami6F.3da36a 1342q1f1thrCloa9) .

% Gilmore, 220 F.3d at 10089.

4918 U.S.C. § 3626(e)(2).

91 Miller v. French 530 U.S. 327 (2000)

4921d. at 34041.

931d. at 350.

#9418 U.S.C. § 3626(c)(1).

9% NPP,supranote 410, at 29; 18 U.S.C. § 3626(c)(2).
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4. Class Actions

The PLRA requires only the named plaintiffs to exhaust administrative resd&tVarious

holdings to that effect are consistent with general practice in class actions, which the PLRA does

not purportto displacE’ A | eading treatise on class action:
administrative remedies is a precondition for,dihi¢ satisfaction of this requirement by the class

plaintiffs normally avoids the necessity for each class member to satisfy this requirement
indeperdent!l y. o

5. Conclusion

The PLRA has succeeded in its mission of ratyithe number of prisoner lawsuits challenging
conditions of confinement. Most notably, the PLRA: (1) restricts prison "conditions of
confinement" litigatiori**® (2) limits attorney's fees for successful ca¥@§3) requires a

physical injury for a prisoneo recover damages for mental or emotional injury suffered while
incarcerated” (4) requires indigent prisoners to pay the filing fees in civil cases in
installmentsi®? (5) requires courts to screen prisoner civil actions for frivolousness,
maliciousnessyr failure to state a claifff? and (6) authorizes the revocation of good time

credits if a court finds that a prisoner has brought a claim maliciously or solely to harass a party

or presented false testimony in pursuing a cR&f.
lll. The Alaska Prison Litigation Reform Act
A. The Cleary Question
1. Historical Perspective
TheClearylitigation beganm August 1981 as a clasastion lawsuit filed by inmate Michael
Cleary.Clearyv.Smits ought to challenge the conditions

1983, the superior court approved two partial settlement agreements between the parties. |
1984, a trial took place to address substantive issues affecting prisoners like overcrowding and

4% Boston, JOhNEXHAUSTION OF ADMINISTRATIVE REMEDIES UNDER THEPLRA (2001) at 49ackson v. District of

Columbig 254 F.3d 262, 2689 (D.C.Cir. 2001)Foster v. Gueory655 F.2d 1319, 13222 (D.C.Cir. 1981)

(stating that exhaustion by single class member is sufficigat)im v. Sheahai2001 WL 1263493 at *B

(N.D. L LT ., Oct . 19, 2001) (defendant dés waiver of exhau:
members)]) o n e s 6 E |, NoWOC-4B1eCr Qpigion and Order atB (W.D.Wis., Sept. 18, 2001) (rejecting the

argument that all class members had to exhatistitie v. Hallock 8 F.Supp.2d 685, 689 (N.D.Ohi@mnended16

F. Supp.2d 834 (N.D.Ohio 1998) (acknowledging dicta that
stating that prisoners mustperaoh | v exhaust and t hat tekcepinelassactionsh fivi car i
97 Anderson v. GarneR2 F.Supp.2d 1379, 1383 (N.D.Ga 1997) (holding that PLRA does not impact the

consideration of class certification in any way, leaving courtstodpglyx i sti ng | aw governing cl
985 NEWBERG ONCLASS ACTIONS at § 24.66 (3d ed., Supp. 2001).

“9PLRA § 802 (amending 18 U.S.C. § 3626).

*01d. § 803(d) (adding 42 U.S.C. § 1997e(d)).

*11d. (amending 42 U.S.C. § 1997e(e).

%02 1d. § 804(a) (addig a new 28 U.S.C. §1915(b)).

%3 |d. § 805(a) (adding a new 28 U.S.C. §1915A).

04 |d. § 809(a) (adding a new 28 U.S.C. § 1932).
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rehabilitation. The trial lasted six weeks and judgment was rendered in 1985. Both sides
appealed to the Alaska Supreme Court, which appointed a monitgpadx to the court.

In 1990, the parties negotiated, and the court ordered, a Final Settlement Agreement and Order
(GlearyF SAO0 or AFSAO0), which set standards for pr
oversight to ensure compliance by the Departroé@orrections with the agredd standards

for Al askK36s prisons.

In 1999, the Alaska Legislature enacted the Alaska Prison Litigation Reform Act (APERA).

The APLRA established, among other things, standards for terminating prospective reliefin civil
actions challenging conditions at prison facilitt85.The APLRA requires that a court terminate
prospective relief previously ordered in a civil action absent findings of ongoing violations of a
state or federal right®

On August 30, 2000, the State dedants filed a motion pursuant to the APLRA requesting that
the court terminate the 1990 FSA. Plaintiffs opposed the motion on the grounds that the APLRA
was unconstitutional.

The APLRA is substantially derived from the federal Prison Litigation Refortri’A Like the

APLRA, the federal act allows for the immediate termination of prospective relief, regardless of
when it was granted if the relief was granted in the absence of findings of a violation of a federal
right>*° A majority of courts have held ththe PLRA termination provision mandates

termination of the consent decree itself. The minority approach views the PLRA as not
terminating the underlying consent decree or
authority to order continuing prosgtive relief under the ordét

On May 4, 2001, the Superior Court held another hearing on this matter. Theamoairited
compliance monitor reported that all matters referred to him were resolved in conformity with
the standards established in the F8W that judicial oversight through the ceappointed

monitor was no longer necessary. As a result, the court terminated active judicial supervision of
the case and released the monitor and class counsel from their duties.

On July 3, 2001, the Superio Court rul ed on t he Cearyg3A&0l8 mot i o
rejecting the statebds arguments, the court ad
found that the APLRA should be narrowly construed to affect only the prospective relief due

Thiscourtor dered settl ement is considered a consent decr ee
basedon he agr ee me ntASEf19.200(()parti es. 0O
0% AS 09.19.200

"AS09.19.200(c) . Prospective relief is defim8d as fiall
09.19.200(g)(5). Rel i ef i s defarmtbat magse ontlered pytheeogra ! or e
and includes a consent decree but does not include a private settlement agreement. AS 09.19.200(g)(6).

®AS 09.19.200(c) . fiState or federal righto means fia r

Comstitution of the State ofAS@IAXWKR(TY). or a feder al or sta
% prison Litigation Reform Act of 1995, Pub. L. No. 1034 (codified as amended in scattered titles and sections

of the U.S.C.)seealsoH.R. 3019, 104th Cong. (1996)

1018 U.S.C. § 3626(b)(2).

*1 Gilmore v. California 220 F.3d 987, 1000 (9th Cir. 2000).

12 Cleary v. Smith Case No. 3ANB1-5274 CI (Alaska Super. July 3, 2001).
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parties under the FSA, and not the FSA itself. The court determined that the legislature intended
the APLRA to Iimit a courtds ability to order
state or federal law:®* Where there is no showing of an @img violation of state or federal law,

the APLRA requires a court to terminate prospective relief previously ordered in a civil&¢tion.

The court also held that the APLRA must be construed consistently with the PLRA to the extent
possible. The opiniomakes it clear that the APLRA requires a court to terminate relief

available under a consent decree absent a state or federal violation but does not require

termination of the underlying consent decree or final ottfer.

2. Status of theCleary FSA

The APLRA was found to be a constitutional exercise of legislative authority, provided that it is
interpreted only to terminate prospective relief in the absence of a showing of a violation of state
or federal law nd not the underlying settlement agreentéhtThus,Clearysurvives, but the
prospective relief available und€tearyis limited to when an inmate can show a violation of a
state or federal law. For instance, an inmate could not file a compliance moderCleary

simply because he was ordered to take down a poster of a sctadilyoman hanging in his
cell; there is no state or federal right rela
inmate were denied access to the prison lavaty, he could bring an action undéearyto

enforce his right of access to the courts, per the First Amendment to the U.S. Constitution and
AS 33.30.193!7 Issues related to inmate classification would also seem to survive the APLRA,
since Alaska inntas have a constitutional right to rehabilitative programs and a statutory right to
be held in the least restrictive houstd.

Nonetheless, the question still remains: If a court were to find a violation of a state or Federal
statute, what remedy woulie available? Would the remedy be one that already exists in the
ClearyFSA or would the court be restricted to a impose a remedy based on the APLRA or
PLRA, both of which require the most minimally intrusive means necessary to correct the
violation?'® Only time will tell on this point. But some of the provisions in the FSA, like the
due process requirements and the institutional population capacities, could be available remedies.
Of course, the state would likely argue that the APLRA requires the tiostally most

minimal remedy and that those available ur@igaryare not the most minimal. But, the state
agreed to those remedies in the settlement agreéméms puts the state in the awkward
position of having to argue that it made a bad dehk State was not obligated to provide the
remedies it did irCleary For the most part, the remedies available u@diesiryare probably

the most minimal; anything less would not likely alleviate the alleged violation.

513 |4
514 E

*>The court also held that the APLRA does not violate state or federal due pypeessl protection and noted

that inmates do not have a property interest in a consent decree.

*1° Cleary v. Smith Case No. 3ANB1-5274 CI (Alaska Super. July 3, 2001).

*1” Even thouglClearyapplies only to violations of state and federal rights, neagyac | ai m, i f the i nma
is savvy, can be couched in terms of a state or federal right. And, if the court determines that there was no violation

of a state or federal right, the case would not have succeeded anyway.

*18 Seeinfra Part I11.B.

*19 AS09.19.200(a)(2),(3)
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B. APLRA Provisions
1. Required Findings

A court may not order prospective relief in a civil action with respect to correctional facility
conditions unless the court finds:

1.the plaintiff has proven a violatn of a state or federal right;

2.the prospective relief is narrowly drawn and extends no further than is
necessary to correct the violation of the right;

3.the prospective relief is the least intrusive means necessary to correct the
violation of the right; ad

4.the prisoner has exhausted all administrative remedies available to the prisoner
before filing the civil actior??°

In making the findings required under this section, the court must weigh any adverse effect on
public safety or the operation of a crimifizstice system caused by the prospective réffef.

When a court finds multiple violations of a state or federal right, when multiple remedies are
ordered, or when the prospective relief applies to multiple facilities, the findings required above
shall bemade as to each violation, remedy, and facifify.

2. Preliminary Injunctive Relief

A court may only enter a temporary restraining order or an order for a preliminary injunction
after finding that theequested relief is narrowly drawn and extends no further than is necessary
to correct the harm that requires the relief and is the least intrusive means necessary to correct
that harnt®® Preliminary injunctive relief shall automatically expire 90 daysraftis ordered

unless the court orders final relief within that peri6y.

3. Class Actions

In classaction lawsuits challenging correctional facility conditions, prospective relief applicable
to the class may only lmrdered after the court makes the findings required above, and finds that
the violation of a state or federal right is applicable to the entire ¥fagsclass action will be
terminated upon the motion of the defendant if these requirements are Rt met.

*20 AS09.19.200(a). A court may order prospective relief as provided in a consent decree without complying with
these requirements if the relief does not continue for more than two yY&&6(9.19.200(e). Parties may enter into
private ttlement agreements that do not comply with the limitations on relief imposed by this statute so long as the
terms of the agreement are not subject to court enforcerA&109.19.200(e).
521

Id.
%22 7S 09.19.200(a).

%2 AS 09.19.200(b)
524 Id )

525 E
%% AS 09.19.D0(c).
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4. Termination of Prospective Relief

Prospective relief ordered in a civil trial with respect to correctional facility conditions, including
relief ordered under a consent decree, shall be tetesingpon the motion of the defendant

unless the court finds that there is a current violation of a state or federal right and makes the
findings required as listed aboV&. Prospective relief must be modified on the motion of a party
whenever the findingsequired above no longer apply to one or more provisions of the
prospective relief then in effett®

5. Automatic Stay

The court must promptly rule on a motion to modify or terminate prospective*f@liafmotion

to modify or terminate prospective relief stays the order for prospective relief beginning on the
90" day after the motion is filed, and the stay ends on the date the court enters a final order
ruling on the motiort*® The court may postpone an automatic $taynot more than 30 days for
good causé®

6. Filing Fees

A prisoner may not commence litigation against the state until the prisoner has paid full filing

fees to the courtt? However, the court may exempt a prisomenf paying part of the fees if the

court finds exceptional circumstances prevent the prisoner from paying the fii*fees.

Imprisonment and indigence do not constitute exceptional circumstances if the prisoner has

available income or resources that cammpglied to the filing feé** The court will determine

the amount of the exemption and set a fee to be paid by the priddhesetting this fee, the

court shall require the prisoner to pay a filing fee equal to 20 percent of the larger of the average

mont hly deposits made to the prisonerds account
preceding six month&?

C. Conclusion

The APLRA imposes several procedural hurdles on inmates attempting to file a civil attion wi

respect to correctional facility conditions and limits the prospective relief available in such

lawsuits. However, the APLRA is not as restrictive as the Federal Prison Litigation Reform Act.

For instance, the APLRA goedreobubhaveraviishoa
contain similar requirements with respect to payment of filing fees and it requires that a prisoner
exhaust all administrative remedies prior to filing a lawsuit. The APLRA also established

27 AS 09.19.200(c).
528 |d

529 A5 09.19.200(f).
5304
531 G

532 7S 09.19.010(a).
33 AS 09.19.010(c).
534m.
35 AS 09.19.010(d).
sseu_
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standards for terminating prmective relief in civil actions challenging conditions at prison
facilities, including prospective relief orde
ability to sue for prospective relief under @earyFSA). The APLRA mandates thatcourt

may not order prospective relief in a civil action with respect to correctional facility conditions

unless the court finds that (1) the plaintiff has proven a violation of a state or federal right, (2) the
prospective relief is narrowly drawn aegtends no further than is necessary to correct the

violation of the right, and (3) the prospective relief is the least intrusive means necessary to

correct the violation of the right.

The passage of the APLRA raised questions about the status@iétheFSA. The 1990

consent decree entered into by @learyclass was severely limited by the passage of the

APLRA. The APLRA sought to terminate prospective relief ordered under a consent decree, but
the Alaska Superior Court ruled that the APLRA shdadctonstrued narrowly as to only affect

the prospective relief due parties under the consent decree and not terminate the consent decree
itself. In that respect, thélearyFSA survives, but the only time that prospective relief is

available is if an inm& can an ongoing violation of a state or Federal right. Thus, there is still
some utility in having th€learyFSA around because an inmate can bring an enforcement action
against the state undétearyand avoid paying any statutorily required filing$e Cleary, then,

has a pragmatic valui the first step for inmate litigation should always be to file as a

compliance motion undéleary In addition there are some remedies available Uy

that could be construed as the most minimally inteigrays to correct a violation and might,
therefore, be enforceable.

IV. Class Action Litigation Under the PLRA and APLRA

Generally speaking, a federal lawsuit filed to enforcedriie rights discussed in this guide

would have to satisfy the requirements of the PLRA and a suit brought in state court would have

to meet the requirements of the APLRA. The restrictions that these statutes place on individual
inmate litigation, inclding exhaustion of administrative remedies, apply to class action suits as

well. However, under the PLRA, only the named plaintiffs must exhaust their administrative
remedies?’ Various holdings to that effect are consistent with general practice iracksss,

which the PLRA does not purport to displaée The PLRA does not impact the consideration of
class certification in any way, |l eaving court
certification. o

%37 Jackson v. District of Columhj@54 F.3d 262, 2689 (D.C.Cir. 2001)Foster v. Gueory655 F.2d 1319, 1321
22 (D.C.Cir.1981) (stating that exhaustion by single class member is sufficiRatijm v. Sheahar?001 WL
1263493 at*8 (N.D. I I I ., Oct. 19, 2001) (defendantodés waiver
extended to absent class membelsy n e s 6 i§d NowWOC-4Bl&Cr Opinion and Order atB (W.D.Wis., Sept.
18, 2001) (rejecting the argument that all class members had to exhiais8v. Hallock 8 F.Supp.2d 685, 689
(N.D.Ohio),amended 16 F. Supp.2d 834 ( N. D. Oh vicariolis®egh8ustionifa c k n o wl e d ¢
available in class actions and stating that prisoners |
exhaustiorexceptin class actions).
538 Boston, JOhNEXHAUSTION OF ADMINISTRATIVE REMEDIES UNDER THEPLRA (2001) at 49¢iting Anderson v.
5Gagarner 22 F.Supp.2d 1379, 1383 (N.D.Ga 1997)).

Id.
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Additionally, it should be sufficient for namgulisoner plaintiffs to exhaust with respect to their
individual complaints and/ or experiences (il
of structural or systemic issues (inadequate or unlawful policies, deficient staff training or
supervisim) that are often raised in injunctive class Iitigagéonln other words, the prisoner

does not have to exhaust the grievance system with respect to a particular remedial request but is
only obliged to put his or her complaint before prison authoritiesegolution prior to filing a

lawsuit>* It is enough for prisoners to allege in their grievances what happened to them that

calls for a remedy. It is then up to the authorities to determine what remedies are available to the
complainants, either in gera or in a particular case.

Under the APLRA, in class action lawsuits challenging correctional facility conditions,
prospective relief applicable to the class may only be ordered after the court makes the required
findings under the statute (that theiptdf has proven a violation of a state of federal right, that

the prospective relief is narrowly drawn and extends no further than is necessary to correct the
violation of the right, that the prospective relief is the least intrusive means necessargto

the violation of the right, and that the prisoner has exhausted all administrative remedies
available to the prisoner before filing the civil action) and determines that the violation of a state
or federal right is applicable to the entire clagkis provision is not much different from that
already required for class actions under the Alaska Rules of Civil Procedure requirements for
class actions** Therefore, it stands to reason that, like the PLRA class action requirements
discussed above, onilge named inmates would have to exhaust all administrative remedies and
demonstrate that there was a violation of a state or federal right.

4014, at 50.
41 Booth v. Churner532 U.S. 731, 735 (2001).
*¥2 plaska R. Civ. P. 23(a)
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PART lll: ALASKA DEPARTMENT OF CORRECTIONS POLICIES AND
PROCEDURES

The policies and procedures that govern the workings of the Department of Corrections are
substantively derived from the provisions agreed to irClearyFSA. The DOC has conceded

that theClearyFSA hasbecome he Depart ment 6s standard operat
decade. In that respect, the regulations established by the DOC pass constitutional muster by
providing for protection of the health and safety of inmates and allowing for opportunities for
prisoners to exercise their civil rights and civil liberties.

A. Medical and Health Care Services
1. Access to Health Care Services

All of the Alaska administered prisons are on the same health care system. According to DOC,
all sentenced and unsentenced prisoners shall have access to medical, dental, and mental health
care services comparable in quality to those available to the general®uflids includes

prisoners housed in both state and private facilities. Prisoners in punitive and administrative
segregation must also receive the same access to health care as that provided to prisoner in the
general population** DOC will also ensure thapecial health care services are made available

to prisoners™*

The figeneral publico provision is noteworthy
standard of care provided by DOC. However, DOC will still employ the most cost effective
healthc ar e treat ment to meet the prisonerods needs
services** While the samejuality of care will be provided to both sentenced and unsentenced
inmates, thdevelof health care delivered to a particular inmate will be baseal number of
factors, including tM éhisdistndtionsanpatant beécausethecef r e |
will be a number of situations where the Department makes a decision not to provide a specific
service. The reason may be due to an inatidifpllow-up to completion on a particular

intervention or treatment or the nangent nature of the requé&t. Examples of such situations

include nonessential dental care, orthopedic services, small hernia repairs, and certain therapies
that require aextensive evaluation prior to starting treatment, i.e. treatment for Hepatffis C.

The Prisoner Health Plan states that, A[i]n i

*3DOC Policy # 807.02, Access to Health Care Services.
*4|d.. In some instances, this will reqeithe Department to develop procedures for providing access to health care
to highrisk inmates.
*Id. AiSpecial health care servicesod include services for
everyday general practice. These gmy include: health education materials; hearing services (the Department
will provide hearing aids and other hearing prosthesis for prisoners under DOC Policy # 807.15, Health Care
Prosthetics); diagnostics (health care screening, testing, diagnasésstay maternity care; (including pmnatal,
natal, and postatal care); treatment for contagious and communicable diseases; and detoxification and withdrawal
programs.
Z‘j DOC Policy # 807.02, Access to Health Care Services.

Id.
*8DOC Policy # 807.0Attachment A: Prisoner Health Plan, V 3.1, June 26, 2002, § II, Sentenced and
Unsentenced Status.
549 Id.
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significant effect on functioning or loAgrm health and discharge is imminenta inmate is
unsentenced, cammayn ot be &pproved. o

However, what this really means is that caié not be approved in these circumstances. The

reason for denying health care may be fiseedlated. While it is a violation of the Constitution

to deny medical care for reasons of expensié the care needed is not for a serious problem,

does not cause harm, and is not the result of deliberate indifference, such a denial will not run

afoul of the Eighth Amendment? DOC is cognizant of this andakes a point to state that
ARegardless of status[,] all essenahddellerednd me
in a timeéfy manner . o

When a prisoner is admitted to an institution, he or she receives an orientation that must include
instructons for medical, dental, and psychiatric health éatélhe Prisoner Health PI2t7 also
describes access to health care and the Prisoner Handbook, which is to be given to all prisoners,
addresses access to health care and counseling sérfithgson admis®n, an inmate can fill

out a form if he or she is in need of any kind of medication to be administered. Ongoing or
chronic care medication is checked to ensure that it is legitimate. Prisoners are routinely given
an exam within 14 days of admittanceutB®hey can be seen earlier than 14 days if the

admitting nurse thinks it is necessary.

There is either a Physiciands Assistant or Nu
medical staff varies from two to ten employees depending oratiigyf. One staff member is

responsible for dispensing medication. Doctors visit on a routinereeated basis. If health

care staff other than a physician, dentist, psychiatrist, psychologist, optometrist, osteopath,
podiatrist, physician assistant, advanced nurse practitioner shall perform health care treatment,

it will be per written orders of licensed practitioners or per nursing protocols as approved by the
Health Care Administrator and Medical Director of Inmate Health.

2. Medical and Sugical Services Provided

Medical and surgical services are provided to inmates when medically necessary as determined
under DOC guidelines. These services include, but are not limited to:

. specidty consultations including diagnostics, treatment or second opinions, provided
onsite in the clinic or irpatient infirmary or offsite at a community provider office,
health care facility, or hospital

« emergency room services

. surgical and anesthesiologgrvices

« vision examinations for prescribing corrective lenses

01d. (emphasis added).
! Rufo v. Inmates of Suffolk County Ja802 U.S. 367, 3993 (1992).
*2This is troubling because DOC basically states thatliinot provide medical care if the inmate will be released
gsgon, unless there is something really, really wrong with the inmate and it absolutely has to provide care.
Id.
*4DOC Policy # 811.08, Prisoner Orientation
*5DOC Policy # 807.02, Attachment A
*¢DOC Policy # 809.01.
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. dispensing and fitting eyeglasses

. eyeglass frames and lenses

« physical therapy

. radiology

« MRI services when prior authorization is obtained
. wound care, casts and related supplies

. audiology servies and hearing aids

. speecHanguage pathology services

« blood products and related services

. radiation therapy and chemotherapy

« pharmacy services, including both prescriptive and-tivecounter medications
. mental health and psychiatric services

« oral healthand dental care

Covered inpatient hospital services include:

. routine daily hospital services

. drugs prescribed by the attending physician

. central service supplies

. operating room services and surgical supplies

. anesthesia and recovery room services

. hormaland cesarean delivery services and supplies
. X-ray, laboratory, and physical therapy

. respiration therapy

« electroencephalography and electrocardiography

3. Alaska Department of Corrections Medical Care Priority Levels

Medical care and treatment are prioritized into different Iev&1The level of health care

services provided by DOC will be consistent with the standards for such services available to the
general public. Tis means appropriately credentialed personnel in a professional setting will
conduct health care procedures in a clinically appropriate manner.

DOC wi || provide care that s Amedicall y man
Amedi cal leyputaotnteedpitcaal | y necessary. o DOC wi I | n
deemed of f#Alimited medical valueDOZto The follo

determine whether treatment will or will not be provided to an inmate:
a. Levels of Therapeutt Care

Level 1: Medically Mandatory

*"These guidelines are explained in the Prisoner Health Plan, DOC Policy # 807.02 Attachment A: Prisoner Health
Plan, V 3.1, June 26, 2002, § llI(A). The explanations of the guidelines in this section were copied directly from the
Prisoner Health Plan, and are therefore not individually cited. Citations to any other sources will be noted.
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AMedi cally mandatory careo is care that is es
deterioration may be an expected outcome and in which medical or surgical intervention makes a
significant difference. Exaptes include:

. acute problems, potentially fatal, where treatment prevents death and allows full
recovery, such as appendectomy for appendicitis or repair of deep open wound in
neck

. acute problems, potentially fatal, where treatment prevents death, sutatoe
necessarily allow for full recovery, such as burn treatment and treatment of severe
head injuries

« maternity care, such as onset of labor and delivery, as well as treatment for obstetrical
emergencies

Level 2: Presently Medically Necessary

APréesgnmedically necessaryo treatd@ngctoud s car e
not be maintained without significant risk of either further serious deterioration of the condition
or without significant pain or discomfort. Examples include:

. chronc, usually fatal conditions where treatment improves life span and quality of
life, such as medical management of insulin dependent diabetes mellitus, surgical
treatment for treatable cancer of the uterus, and medical management of disease
processes equilent to asthma and hypertension

« immunizations

. comfort care such as pain management and heggpeecare for the end stages of
diseases such as cancer and AIDS

. proven effective preventative care for adults, such as preventative dental care,
mammograms, angap smear

. acute but noffiatal conditions where treatment causes a return to previous state of
health, such as fillings for dental cavities and medical treatment of various infectious
disorders

. acute norfatal conditions where treatment allows the best@pmation of return to
previous health, such as reduction of dislocated elbow and repair of corneal
| aceration.; such treatments must have de
high degree of likelihood of a successful outcome

Level 3: Medically Acceptablebut notMedically Necessary

AMedi cal | yutaotmeap tcaabdllegy neces s arfatabcondiiohsawhese t o0 c a
treatmenmayimprove quality of life for the patient. Examples include:

. routine hernia repair

« treatment of noitane@rous skin lesions
. corneal transplant for cataract

« hip replacement
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Off-site procedures and therapies for Level 3 chronic diseases, when deemed appropriate for
treatment by the institutional health practitioner, will be referred to the Medical Director for
clinical review and approval.

Level 4: Limited Medical Value

ALi mited medical valueo refers to care that i
unlikely to be coseffective or to produce lontgrm gain. This includes treatment of mino

conditions where treatment merely speeds recovery, gives little improvement in quality of life,

offers minimal reduction of symptoms, or is exclusively for the convenience of the individual.
Examples include:

. tattoo removal
. elective circumcision
. minor rasal reconstructiore(g.,correction of a deviated septum)

Care and treatment for conditions of this sort will not be authorized.
b. Exceptions

There will always be occasions when the level of care of a certain disorder will be unclear or
when it isnot appropriate to apply the prescribed levels to an individual patient. For instance,
there may be occasions when it is not appropriate to provide care for a Level 2 diagnosis or it
may seem appropriate to provide care for a Level 4 case. DOC is dwhliseamd allows for an
individual case or proposed therapy to be reviewed for appropriateness, a second opinion, denial
of coverage, etc., by submittal of a request to the Medical Director for clinical review.

4. Nonemergency Health Care

All prisoners, including those on furlough and in restitution centers, requirirgmengency
health care can attend Asick call o for medica
Careo f o-emergénoies néa®i ck call o i1 s

[a]n opportunity for the inmate to receive health care services by initiating a visit
with a health care provider during a designated time of the day. Health care
requests are evaluated and treated in a clinical setting. This istbmsy

through which each inmate reports for and receives appropriate health care
services for noemergency illness or injury®

Sick call takes place at least one day per week in facilities of fewer than 50 prisoners, at least
three days per week in fatiés of 50 to 200 prisoners, and at least five days per week in
facilities of over 200 prisonerd? In addition, a health care staff member will visit segregation
units at least daily, during routine rounds, or while dispensing medic&tion.

*8DOC Policy # 807.11, Sick Call.
559 |d.

80 DOC Policy # 807.02(E).
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5. EmergencyHealth Care

Prisoners who need emergency health care should immediately notify the staff. Staff will then
call onsite medical staff and initiate firstid. In the case of extreme emergency (i.e., threat to
lif e or limb) that cannot wait for medical consultation, the shift supervisor will contact
emergency medical services to arrange for transport of the pri€driaran emergency situation
requiring surgery or other urgent care, the staff on duty would chldBd transport the prisoner

to the hospital.

6. Essential Health Care

A prisoner has the right to receive essential health care services which include dental,
psychological, psychiatric, or medical servicdsew a health care provider, with reasonable
medical certainty and exercising ordinary skill and care at the time of observation concludes that:

the prisonerds symptoms indicate a ser.
treatment could cure or substantially allevidte tlisease or injury; and

the potential for harm if treatment is delayed or denied could be substantial, or
services are needed to alleviate pain and suffering, including: procedures
necessary to aid in increasing the level of functioning throughouttheponer 6 s
sentence, such as prosthetic devices,; and health care needed to enable a prisoner
to participate in, or benefit from, rehabilitative servit®s.

oo op

7. Unusual or Costly Procedures

The commissionemust approve any unusual or costly health care or dental procedures that go
beyond essential health or dental care. The commissioner has the discretion, after consulting with
health care authorities, to disapprove health care or dental procedures émtsilnat do not
seriously threaten the prisonerds health or

8. Elective Health Care

DOC need not provide prisoners with elective health care. Elective procedures are those that are
not necessary for the maintenance of basic medical, mental, and oral health.

9. Prisoner Transfer and Medical Care

When a prisoner is transferred from one facility to another, his medical rredrmedication
theoretically goes with him. The transportation officer should administer medication during the
transfer. This is how ghouldhappen; it is possible that the process could break down, and it
often does. The inmate should see the medie#fl of the new institution the morning after

1 DOC Policy # 1208.15, Transportation of Prisoners.
*2pOC Policy # 807.15Health Care ProstheticSeealsoRust v. State582 P.2d 134modified on other grounds
584 P.2d 38 (1978).
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arrival. The inmate is a now a patient of the new medical staff who can continue with the prior
care or make another recommendation.

10. Treatment Plan

A physician, datist, or other health care practitioner shall develop a written treatment plan for
each prisoner who needs special health ¥4r&he plan must include a statement of short and

long term goals, specific courses of therapy, referrals to supportive ahditatiee services

when needed, and recommended travel arrangements if the prisoner may need to be transferred
in the future®®*

11. Health Care Expenses
a. NoCharge Treatment

There is no charge for accesssick call, unless the visit results in a specific health procedure for
which there is a charge, and all prisoners, including those on furlough and in restitution centers,
may attend®® No charge will be assessed for testing for pregnancy, HIV, AIDS,dulosis,

sexually transmitted diseases, or other communicable diseases. Also, no charge will be assessed
for injuries sustained from work performed for DOC or from an assault or violation of facility
regulations or state law by another prisoner nor wiyl eharge be assessed for services initiated

by health care providers. Additionally, no prisoner is financially responsible for the following
health care services: admission health appraisals and physical exams; education services
provided by the healtbare staff; medication line visits; and requests for-dlvexcounter drugs

from health care staff®

b. Co-Payment for Medical and Dental Services
1. CoPayment Charges for Health Care Visits

Prisoners will be charged a-payment fee of $4.00 faach visit by the prisoner to health care
staff, except as set out above. A prisoner with a chronic condition requiring ongoing treatment
will be charged for the initial visit but not for follewp visits for the same condition, even if the
prisoner is tansferred to another facility. However, if the prisoner is with the Department for
more than one year, the prisoner will be chargedpagment fee of $4.00 once each year for
ongoing treatment. If, during a routine follayp treatment for a chronic cdition, a new health
problem is identified, a epayment fee of $4.00 will be charged for the treatment of the new
condition.

2. CoPayment Charges for Other Services

563m.
564|d.

%pOC Policy # 807.07.
seeu_

Al aska Pr i s on kastéidatdRiNavéntber 20641 i d e 81



Inmates will be billed $4.00 for any number of initial prescriptions ordered aathe sme°’

Four dollars will be billed for any number of changes to or renewals of prescriptions ordered at
the same time.

The use of medical equipment available in a facility, such as crutches or Neoprene braces, will
result in a charge of $4.00 per usehe use of medical equipment not available in the facility
will result in a charge of $20.00.

Health care services provided for injuries incurred in sports activities will result in a charge of
$4.00 if a health care provider recommended against ipaitian.

c. Inability to Pay

An inmatedés inability to pay wil!/l not be wused
necessary procedures or prescriptigfisAn inmate who is unable to pay will be billed and his

or her account will be accessatien funds become availabf. The Department may seek to

have medical expenses provided or paid for by thady coverage when practical and if the
prisoner is eligibled.g.,Vet er ands Administration, Al aska Na
union heah plan coverage, Medicare or Medicaid, major health care insurance coverage, or
public assistance benefits

B. Classification
1. Overview

The Department of Corrections has established procedures for the purpaseraf the
appropriate assignment of a prisoner with regard to facility placement, custody status, and work

567 |4
568 E

*9DOC Policy # 807.07.
570 AS 33.30.028, Responsibility For Costs of Medical Care, provides:

(a) Notwithstanding any other provision of law, the liability for payment of the costs of medical,
psychological, and psychiatric care provided or made available to a prisoner committed to the
custody of the commissioner is, subject to (b) of this sedfi@esponsibility of the prisoner and
the:

(1) prisoner's insurer if the prisoner is insured under existing individual health insurance,
group health insurance, or any prepaid medical coverage;

(2) Department of Health and Social Services if the pesas eligible for assistance
underAS 47.07 orAS 47.25.120 47.25.300;

(3) United States Department of Veterans Affairs if the prisoner is eligible for veterans'
benefitsthat entitle the prisoner to reimbursement for the medical care or medigaéser

(4) United States Public Health Service, the Indian Health Service, or any affiliated group
or agency if the prisoner is a Native American and is entitled to medical care from those agencies
or groups; and

(5) parent or guardian of the prisorkthe prisoner is under the age of 18.
(b) The commissioner shall require prisoners who are without resources under (a) of this section to
pay the costs of medical, psychological, and psychiatric care provided to them by the department.
At a minimum, theprisoner shall be required to pay a portion of the costs based upon the
prisoner's ability to pay.
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and rehabilitative progranté! Assignment to the appropriate security level facility and custody
status must be guided by the principles of placgrmethe least restrictive setting consistent

with maintaining the security and order of the facility, the special needs of the prisoner, and other
available resources of the departm&ht.

The security level of a facility refers to the correctionaliinsons themselves. It is the degree

of security assigned to an institution based on its constraint and security features and staffing
ratio>”® The security level of a correctional facility will be maximum, medium, minimum, or
multi-level, depending othe features available at each facifity. A classification committee

shall assign a custody level or custody status to a prisoner based on the degree of staff
supervision necessary to monitor and control the prisoner's beR&vior.

The classification stem systematically subdivides a prisoner population into groups based on

matrix scoring and individual prisoner program needs. Matrix scoring is a point system used by

the Department that assigns a numeric value to specific factors such as the tjpeseftoe
prisoner was convicted of and the inmateds me
points assigned to an inmate will dictate the security and custody levels to which the inmate is
assigned’®

The higher an i soore the dae okaeseacurity risk lye o skeevsednsidered.
For example, a prisoner detained on a Class B felony would receive 5 points, while a Class A
felony scores 7 points. Il n determining custo

more likely custody level should be decreased. For instance, an inmate with current drug or
alcohol use would get 2 points, an inmate with past usage history would get 3 and an inmate with
no history of drug or alcohol use would receive 4 points. Similartyjsoner with 5 or more
disciplinary reports filed against him would get no points, while an inmate with no reports
receives a 3.

Classification is one of the most important issues to examine within the Department of
Corrections. ic&fion statuswill teteidnge vehat faclisy arfd what level of

57122 AAC 05.200.
572 |d. Classification includes:

1. assigning prisoners to the proper security and custody levels;

2. furthering the Department's goals for humgeatment, public safety and effective correctional

administration;

3. providing information for prisoner population management and planning;

4. distributing correctional resources to meet the Department's and the prisoners needs; and

5. identifying prisoner progims and services for budgetary purposes.
DOC Policy # 701.2
7322 AAC 05.276.
574|d.
5522 AAC 05.271.
®*The factors the department considers for determining
(misdemeanor, Class A, B, C, or unclassified feJottye severity of the current offense (same); time left until
release date; type of prior conviction; history of escapes or attempted escapes; and history of violent behavior. The
factors the department consi de rsreére rperckrd of Brmesarved, ng an i n |
involvement with drugs and/or alcohol; mental/psychological stability; type of most serious disciplinary report;
frequency of disciplinary reports; level of responsibility prisoner has demonstrated; and family/comiesinity
DOC Form # 735.03A.
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custody under which the inmate is to be guarded. This, in turn, determines whether the inmate
will be in segregation or in the general population and what opportunities for employment and
progmamming are available to that inmate.

The Department has implemented several procedural safeguards with respect to classification
decisions. First, within 30 days of the sentenced prisoner's arrival at the designated institution or
within 60 days aftesentencing and commitment, whichever occurs first, a sentenced prisoner

will be given a hearing before a classification committee to determine or update the prisoner's
security and custody status and program n2€ds.h i s i #itiat Glassifieationdfi T h e

result of the initial classification, or any classification decision, is a designation. For instance, a
prisoner could be designated fAmaxi mum custody
classification decision isot subject to appeal.

An unsentened prisoner, that is, one who is awaiting trial, sentencing, or probation or parole
revocation, must be classified by the superintendent within 15 working days after admission into
a facility with regard to security and custody status and program invohtéffie

A pretrial detainee incarcerated for ten days who is not in punitive segrégtisarormally

eligible to participate in educational programs, religious services, and courtéelifige pretrial
detaineebs custody | ev evantiadetermmiagute ievelpof as si gn me
participation>>* Within 120 days after the superintendent's decision, and every 120 days after

that, a prisoner awaiting trial, sentencing, or probation or parole revocation must be given a

hearing before a classificationromittee to review the prisoner's security and custody status and

program involvemerit:?

57722 AAC 05.216. At a hearing before a classification committee, the chairperson shall ensure that the prisoner
understands the purpose of the hearing and all of the procedural opportunities afforded the R230&€Er.

05.23). A member of the committee, the prisoner's facility probation officer, or staff advocate if the prisoner is
being assisted by an advocate, may propose classification action and shall describe the aspects of the prisoner's
record or other rationale thairfn the basis of the proposdd.

The prisoner has the following procedural opportunities: (A) a reasonable opportunity to challenge the factual
basis or rationale advanced in support of the proposed classification action; and (B) theapglegtoand the
opportunity to present evidence and witnesses in the prisoner's own behalf and to confront and cross examine
withesses, subject to limitation by the chairperson based upon repetition, relevancy, risk of reprisal, or security of
the facility; if a witness is examined out of the presence of the prisoner, the chairperson shall inform the prisoner of
the substance of the testimony and specify on the record the reasons for any exdlusion.

A prisoner is entitled to the active assistantaroadvocate in investigating the facts and coordinating the
prisoner's presentation at a classification hearing if the purpose of the hearing is consideration of continued
assignment to administrative segregation, or termination of a furlough. Oncdedgetbe advocate shall meet with
the prisoner at least 36 hours before the scheduled hearing to assist the #%8A€r.05.246. If requested by the
prisoner, the advocate shall assist the prisoner in interviewing and preparing examination ofsxibneksee
hearing, and advise the prisoner how best to proceed on the possible classification actions for which the advocate
was selected. id. If necessary, the advocate must have the assistance of an intdrpreter.

7822 AAC 05.226.
¥ segregation is sivhry confinement in the segregation housing unit. Segregation can be either administrative or
punitive. Seeinfra Part 111.C.

%8022 AAC 05.226.
581 |d.

582 E
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After an initial classification hearing, a prisoner must be given a classification review hearing
before a classification committee (1) at approximateyas intervés, if the prisoner has two or
more years remaining to a firm release date or (2) at approximatgosith intervals, if the

prisoner has less than two years remaining to a firm release date or is classified community or
minimum custody®® The proceduresof a classification review hearing are the same as those
for a classification hearing.

In addition to initial classification and scheduled classification review hearings, a hearing before
a classification committee, at which the prisoner has a right podsent, is required if the
following classification actions are possible:

(1) transfer to a facility outside of Alaska;

(2) transfer to a mental health or psychiatric facility;
(3) administrative transfer;

(4) continued placement in administrative segregation;
(5) temination of a furlough; and

(6) an increase in custody stattf$.

Initial classification decisions may not be appealed, but prisoners can appeal subsequent
classification hearings and classification reviéfisA classification committee action that does
notrequire review by the superintendent may be appealed only to the superintendent unless the
superintendent has exercised discretionary authority to modify the classification @ction.
classification action by a superintendent may be appealed only t@tbealedirector, except for

a denial of or removal from a furlough, which may be appealed to the deputy commissioner if the
regional director denies the appeal.

If the purpose of the classification hearing or review was the consideration of a tr&sfer o
prisoner the resulimay be appealed only to the deputy commissioner. The appeal must be made
within five working days after the prisoner receives notice of the decision or after the transfer,
whichever occurs first.

All other appeals must be subreittby a prisoner within five working days after receiving notice

of the decision through a facility staff member designated by the superintendent for the purpose,
or, if a valid reason for delay is stated by a prisoner, this time limit may be extendedh&Vit
exception of a transfer to a facility outside Alaska, action on a classification decision can occur
pending an appeal.

Once an appeal has been filed and received, a response to the prisoner must be made as follows:
(1) appeal to superintendentespnse within five working days;

(2) appeal to regional directeresponse within 15 working days; and
(3) appeal to deputy commissionaresponse within 15 working days.

58322 AAC 05.221.
58422 AAC 05.241.
58522 AAC 05.260.
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The appropriate officialds fail ur eiontnustbeespond
considered a denial of the appeal. However, a late response granting an appeal is valid.

Some prisoners are classified for transfer to a contract facility outside Alaska. Such transfer is
permissible, so long as the outside facility is naraped by the Federal Bureau of Prisons, the
prisoner is provided a classification hearing
rehabilitation or treatment would not be substantially impaired by the trafi%fier order to

permit adequate commication with counsel, a prisoner with a pending criminal appeal will

ordinarily not be transferred under this section to a contract facility outside of Alaska until at

least 70 days after sentencitig.

A prisoner housed in a facility outside Alaska istéed to a hearing before a classification

review team at approximate ogear intervals® The prisoner's continued placement outside
Alaska will be considered at the hearing. The prisoner must be provided a copy of the decision
and may appeal the decisito the deputy commissioner within ten working days after receiving
notice of the decision.

A prisoner incarcerated in a ndederal contract facility outside of Alaska may be returned to
Alaska at the discretion of central classification, if centradsification determines that eoit
state placement has substantially impaired the rehabilitation or treatment of the ptiSoker.
prisoner whose request to return to Alaska is denied may appeal the decision to the deputy
commissioner within ten workindays after receiving notice of the decision.

The classification system is described in more detail below.
2. Definitions
As used in this section, the following definitions shall appfy:

a. Administrative Transfer: Thednsfer of a prisoner between facilities for any purpose related
to an emergency or potentially hazardous situation or to facilitate an administrative action
that can be more efficiently accomplished at another facility, such as:

. parole hearing;

. cout action;

. medical or mental health treatment;
. military tribunal,

. family emergency; or

. population management.

U WNPE

%822 AAC 05.252.

587 |d

%8822 AAC 05.254.

%8922 AAC 05.256.

*0The definitions in this section were copied directly from DOC Policy # 700, Classification, and are therefore not
cited individually.
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. Appeal: A process by which a prisoner may have a classification action reviewed at an
administrative level higher than that at whtble original action was taken.

Category: Any of the numbered classes by which the particular reasons and needs for central
monitoring of a case are specified.

. Central Monitoring Case: A prisoner identified under provisions of this policy who presents
special needs for management while incarcerated.

. Central Monitoring System: The set of procedures by which prisoners with special
management needs are identified and monitored.

Classification Committee/Hearing Officer: A group of individuals (or an iddia)
convened in order to review and assess a prisoner's security, custody, and program needs and
make a classification recommendation as regards the prisoner.

. Classification Packet: Prisoner case record documents and information forwarded to Central

Classification for effecting a classification action, which contains, if applicable, the
following:

final judgment and commitment, presentence investigation report, recent
psychiatric/psychological reports; time accounting records, security designadion a
classification forms; health care record extract; the taped proceedings of a classification
action recommending or resulting in a transfer to an institution or facility outside of
Alaska; and related information.

. Confirmation: Process by which infaation concerning proposed Central Monitoring Cases
is reviewed at the institutional and Central Office levels and the prisoner entered into the
Central Monitoring System.

Contract Misdemeanant Housing (CMH): A correctional facility provided throughamint
agreement for the confinement of prisoners convicted solely of misdemeanor crime(s); quasi
correctional facility providing a degree of security, custody, care, and discipline for
misdemeanant prisoners similar to that required by the policies ardtregs of this

Department, consistent with the security and custody status of the prisoners who have been
placed in the CMH facillty.

Designation Custody Level: A prisoner's interim custody level determined at the initial
designation on the basis of thesoner's total security score on the Security Designation
Form; the custody level in effect throughout the prisoner's residence in a Restitution Center
or until the prisoner receives an initial classification at a receiving institution.

Exception CasePrisoner whose offense or subsequent conduct involves: a notorious crime,
such as one which has attracted substantial attention in the media, which is particularly
violent, or which is a serious sex offense; substantial threats against a personrs; p&rso
escape risk such as an escape attempt in the last 5 yeas or an actual escape in the last 10
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